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Pursuant to Rule 56.1 of the Local Rules of the United States District Court for the Southern 

District of New York, David Baldacci, Taylor Branch, Michael Connelly, Sylvia Day, Jonathan 

Franzen, Christopher Golden, Andrew Sean Greer, John Grisham, David Henry Hwang, Matthew 

Klam, George R.R. Martin, Jodi Picoult, Stacy Schiff, James Shapiro, The Authors Guild, Belfry 

Holdings, Inc., Columbus Rose, Ltd., Daring Greatly Corporation, Gattopardo, LLC, Hieronymus, 

Inc., Sylvia Day LLC, and Wo & Shade LLC (collectively, “Class Plaintiffs”) respectfully submit 

this response to Defendant Microsoft Corporation’s (“Microsoft”) statement of material facts as to 

which Microsoft contends there are no genuine issues to be tried. 

 

Microsoft Statement of Fact No. 1: A large language model (“LLM”) is a machine learning deep 

neural network trained on vast quantities of text with the objective of predicting the next token in 

a sequence in order to generate natural language. Lafferty Decl. ¶¶ 16, 33, 77-78; see also Hurst 

Decl. Ex. 75 (Melton Dep. Tr.) 29:6-30:19, 9:20-10:16, 11:16-17:7; Ex. 112 (Song Dep. Tr.) 

32:13-33:25, 9:8-10:21; Ex. 54 (Huynh Dep. Tr.) 95:23-96:4, 7:11-8:18, 15:3-7, 15:25-16:25; Ex. 

81 (Nadella Dep. Tr.) 274:24-276:4, 277:3-23, 17:19-18:7, 25:16-22, 29:10-30:3; Ex. 115 

(Suleyman Dep. Tr.) 35:9-36:8; Ex. 99 (Ribas Dep. Tr.) 22:2-25, 10:23-11:6, 11:23-12:3, 14:2-23, 

17:9-18:10, 18:3-19:19. 

Class Plaintiffs’ Response: Class Plaintiffs object to the phrase “vast quantities of text” 

as vague and ambiguous. Subject to and without waiving this objection, Undisputed that a large 

language model (“LLM”) is “a machine learning deep neural network” trained on text with the 

objective of predicting the next token in a sequence. Disputed to the extent Microsoft contends 

that an LLM must be “trained on vast quantities of text.” LLMs can be trained on comparatively 

small amounts of high-quality data like books. Microsoft researchers trained the phi-1 LLM on 7 
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model to learn patterns that generalize reliably to new inputs. Natural language is among the most 

complex of such domains. Lafferty Decl. ¶¶ 16, 41, 45, 52, 66, 70, 77, 81, 90, 97, 99-100. 

Class Plaintiffs’ Response: Class Plaintiffs object to the phrase “among the most complex 

of such domains” as vague and ambiguous, because Microsoft neither identifies the “domains” 

against which natural language is compared nor supplies any metric for “complex[ity].” Subject 

to and without waiving that objection, Disputed that “[n]atural language is among the most 

complex of such domains,” and Disputed that the complexity of a domain determines the volume 

or diversity of data required to train a model. Zhao Decl. Ex. B ¶¶ 43, 45. 

Further Disputed that all machine learning necessarily requires large amounts of data to 

train. Admissible evidence contradicts this statement. As set forth in greater detail in response to 

Microsoft’s Statement of Fact No. 1, certain smaller models trained on smaller amounts of curated 

data can outperform larger models trained on larger amounts of lower-quality data. 

Further Disputed because the training objective for LLMs is next-token prediction, which 

means adjusting the parameters of the LLM so that its outputs match the training data as closely 

as possible. Zhao Decl. Ex. B ¶¶ 43, 45. Memorization and generalization are not opposites, and 

whatever generalization occurs depends on the model encoding the expression contained in its 

training data rather than acquiring an understanding of language independent of it. Zhao Decl. Ex. 

B ¶¶ 14, 27. 

 

Microsoft Statement of Fact No. 3: LLMs are a general-purpose technology capable of a wide 

variety of natural language processing tasks, such as summarization, translation, reasoning, content 

generation, and question answering. Lafferty Decl. ¶¶ 16, 33, 36, 45, 77-78; see also Hurst Decl. 

Ex. 112 (Song Dep. Tr.) 32:13-33:25; Ex. 54 (Huynh Dep. Tr.) 95:23-96:4, 7:11-8:18, 15:3-7, 
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Microsoft Statement of Fact No. 4(c): Embedding the tokens in high-dimensional, mathematical 

space, where tokens are represented by numerical vectors that point toward and away from each 

other based on relationships among the tokens gleaned from numerous contexts across the entirety 

of the training corpus; Lafferty Decl. ¶¶ 33, 115-123; see also Hurst Decl. Ex. 117 (Sutskever Dep. 

Tr.) 27:4-15, 28:5-29:15, 53:3-17, 67:9-15, 141:8-142:2; Ex. 104 (Ryder 30(b)(6) Dep. Tr. (Vol. 

1, dated Jan. 29, 2026)) 17:2-18:7, 50:10-19. 

Class Plaintiffs’ Response: Undisputed that tokens are represented by numerical vectors 

reflecting relationships among tokens. Disputed to the extent Microsoft contends that those 

relationships are properties of the training corpus in the aggregate rather than of the individual 

works within it, as set forth in greater detail in response to Microsoft’s Statements of Fact Nos. 10, 

11, and 20. 

 

Microsoft Statement of Fact No. 4(d): Processing those vectors through transformer layers 

repeatedly makes small adjustments to the model “parameters,” a set of numerical model weights 

that the model uses to predict the next token in a sequence of text. Lafferty Decl. ¶¶ 137-147; see 

also Hurst Decl. Ex. 104 (Ryder 30(b)(6) Dep. Tr. (Vol. 1, dated Jan. 29, 2026)) 17:2-18:7, 18:16-

19:4, 176:24-177:23; Ex. 101 (Rossett Dep. Tr.) 67:25-68:9, 8:1-9, 8:24-9:9, 17:6-18:4, 18:22-

23:2; Ex. 117 (Sutskever Dep. Tr.) 141:8-142:2; Ex. 117.A (Sutskever Dep. Ex. 12 - Language 

Models Are Few-Shot Learners GPT-3 Research Paper) 2-8. 

Class Plaintiffs’ Response: Undisputed that the models at issue in this case encode 

numerical values in a network of parameters or weights. Disputed to the extent Microsoft suggests 

that “[p]rocessing those vectors through transformer layers repeatedly” transforms the underlying 

expression into something other than the text itself, as set forth in greater detail in response to 
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Microsoft’s Statement of Fact No. 4(b). Further Disputed to the extent Microsoft’s phrasing 

suggests that the model adjusts itself. As Dr. Zhao explained, the “training process is simply a 

computer program that provides the model with input text from the training data, records whether 

the model’s prediction is correct, measures the degree of error if not, and then applies basic 

calculus to quantify the contributions to the error and alter the model parameters such that the 

prediction is accurate.” Zhao Decl. Ex. B ¶ 58. 

 

Microsoft Statement of Fact No. 4(e): Periodically during training, the model will be presented 

with data it has not seen during training in order to measure the model’s generalization ability. 

Training continues as long as the model’s performance on the unseen data continues to improve. 

Once the model begins to perform well on training data but begins to lose accuracy on testing data, 

the training stops. Lafferty Decl. ¶ 71. 

Class Plaintiffs’ Response: Disputed insofar as the statement asserts that the objective of 

LLM training is generalization. The training objective is next-token prediction, which means 

adjusting the parameters of the LLM so that its outputs match the training data as closely as 

possible, and generalization is at most a hoped-for outcome rather than the objective, as set forth 

in greater detail in response to Microsoft’s Statement of Fact No. 9. Zhao Decl. Ex. B ¶¶ 14, 16, 

25-27; Zhao Decl. Ex. C ¶ 21;  

 

Further Disputed to the extent Microsoft contends Defendants effectively withheld data 

“during training in order to measure the model’s generalization ability.” As Class Plaintiffs’ expert 

Ben Zhao explained, “because OpenAI has not properly deduplicated or cleaned its training data—
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Class Plaintiffs’ Response: Disputed. Admissible evidence contradicts Microsoft’s statement. 

Microsoft’s log production is a sample of Copilot conversations selected by Microsoft, and the 

absence of a matching output within that sample does not establish that a model is incapable of 

reproducing a given Asserted Work. Shan Decl. Ex. F ¶ 56 (“Because I understand that the 

produced logs were not assembled using search terms assembled by the Class Plaintiffs in this 

case, the set which I searched may itself under-represent regurgitation.”). Undisputed only that 

output log samples produced by Microsoft in this case include regurgitations of at least 10 of 

Plaintiffs’ Works, which is a floor rather than a measure of the models’ reproduction capacity. Dr. 

Shan’s testing of the models themselves identified 437 distinct verbatim reproductions of Plaintiff-

book text drawn from 43 of the 212 Plaintiff books and all 14 Plaintiff authors, and Dr. Shan 

explained that his log-based search can only understate the true rate, as set forth in greater detail 

in response to Microsoft’s Statement of Fact No. 15(d). Shan Decl. Ex. D ¶ 22; Shan Decl. Ex. F 

¶ 56. 

 

Microsoft Statement of Fact No. 15(b): Of the remaining 10 works, out of the 8.2 million 

conversations, Dr. Shan identified a total of 24 conversations meeting his definition of containing 

one or more “regurgitations,” a rate of .00029%; 

  Class Plaintiffs’ Response: Undisputed that output log samples produced by Microsoft 

in this case include at least 24 instances of conversations containing regurgitations. Disputed that 

a regurgitation rate can be extrapolated from that sample. Further Disputed that .00029% 

measures the models’ propensity to reproduce the Asserted Works, as set forth in greater detail in 

response to Microsoft’s Statement of Fact No. 15(d). 
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Microsoft Statement of Fact No. 15(c): To arrive at those 24 conversations, Dr. Shan’s search 

code combined the “Text” field, which contains Copilot responses displayed to users, and the 

“HiddenText” field, which contains web-grounding material not displayed to users; the search did 

not distinguish between the two; 

  Class Plaintiffs’ Response: Disputed to the extent Microsoft purports to provide an 

exhaustive account of Dr. Shan’s methodology. Shan Decl. Ex. D § IV. Further Disputed insofar 

as Microsoft contends that “web-grounding material not displayed to users” does not represent an 

instance of the model or inference process regurgitating Class Plaintiffs’ Works. See Shan Decl. 

Ex. F ¶ 59. Otherwise, Undisputed.  

 

Microsoft Statement of Fact No. 15(d): Shan found no matches of entire books or book chapters 

when performing his analysis. Lafferty Decl. ¶¶ 366-68, 378; Hurst Decl. Ex. 241 (Shan Opening 

Report) ¶¶ 40, 156 (24 responses; 10 works; 30-or-more near-verbatim words); Hurst Decl. Ex. 

243 (Shan Reply Report) ¶ 59. 

 Class Plaintiffs’ Response: Disputed to the extent Microsoft extrapolates from the sample 

or uses this statement as a measure of its models’ capacity to reproduce the Asserted Works. As 

Dr. Shan explained: “The search misses genuine reproductions for at least three independent 

reasons: which conversations I could examine, what I compared them against, and how the logs 

were sampled. Because of the format of the production and computational limits, I searched only 

the conversations that named an Asserted Work’s author and set the rest aside, so any reproduction 

in a conversation that did not name the author was never counted. I also matched against OCR-

derived copies of the books, whose scanning artifacts can break exact word matches and cause real 

reproductions to be missed. Because I understand that the produced logs were not assembled using 
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search terms assembled by the Class Plaintiffs in this case, the set which I searched may itself 

under-represent regurgitation. Each of these can only lower the count, so the reported rate is a 

lower bound on how often these models reproduce the books.” Shan Decl. Ex. F ¶ 56.  

That limitation is inherent in log-based searching rather than particular to Dr. Shan’s 

methodology: researchers studying extraction have found that “[m]uch of the training data that we 

extract is only discovered when prompting the LM with a particular prefix,” so that absent the right 

prompt, memorized content goes undetected. Nelson Decl. Ex. 950 at 2645. Dr. Shan’s testing of 

the models themselves, as distinct from the produced logs, identified “437 distinct verbatim 

reproductions of Plaintiff-book text,” spanning “more than 44,098 reproduced words in aggregate, 

drawn from 43 of the 212 Plaintiff books and all 14 Plaintiff authors,” with reproductions from 11 

of those books exceeding 100 contiguous words. Shan Decl. Ex. D ¶ 22. The longest contiguous 

passage Dr. Shan extracted was a 1,899-word excerpt from A Game of Thrones, which “was 

reproduced in thousands of independent extraction attempts, ruling out the possibility that the 

match is a coincidence,” and Dr. Shan measured a peak extraction rate of 41% for that work. Id. 

¶¶ 6, 22. Otherwise, Undisputed. 

 

Microsoft Statement of Fact No. 16: At OpenAI’s request, Microsoft provided OpenAI with 

portions of the Bing Index, the web index that powers Microsoft’s Bing search engine. Hurst Decl. 

Ex. 118 (Templeton 30(b)(6) Dep. Tr. (Vol. 1, dated Jan. 20, 2026)) 304:9-16; Ex. 119 (Templeton 

30(b)(6) Dep. Tr. (Vol. 2, dated Jan. 21, 2026)) 390:22-391:1; Ex. 38 (Gaggara 30(b)(6) Dep. 

(dated Aug. 20, 2025)) 44:13-15; Ex. 37 (Gaffney 30(b)(6) Dep. Tr.) 131:20-133:2, 9:2-5, 9:15-

10:5, 10:19-25; Ex. 37.A (Gaffney Dep. Ex. 16) 2-3. 
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Schiff testified that she would be “willing to discuss licensing” her works for AI training. Nelson 

Decl. Ex. 928 at 195:14-196:2.  

Michael Connelly, Christopher Golden, Andrew Sean Greer, George R.R. Martin, and Jodi 

Picoult gave comparable testimony. Nelson Decl. Ex. 922 at 156:17-25; Nelson Decl. Ex. 923 at 

89:19-90:7; Nelson Decl. Ex. 924 at 112:17-22; Nelson Decl. Ex. 926 at 140:13-141:3, 141:24-

142:5, 151:24-152:10, 153:1-3; Nelson Decl. Ex. 927 at 77:7-22; see also Lasinski Decl. Ex. B ¶ 

238 (analyzing authors’ willingness to participate in the licensing market, including an Authors 

Guild survey finding that 95 percent of writers think they should be compensated for use of their 

works in developing generative AI).  

 

Microsoft Statement of Fact No. 19: The LLM training process deconstructs works into tokens, 

then analyzes the patterns among various pieces of tokenized content in order to translate those 

patterns into model weights–all to gain access to underlying facts, ideas, linguistic patterns, and 

statistical relationships. Lafferty Decl. ¶¶ 77, 80-81, 105-114, 137-39, 141, 144-47, 283; see also 

Hurst Decl. Ex. 104 (Ryder 30(b)(6) Dep. Tr. (Vol. 1, dated Jan. 29, 2026)) 17:2-18:7, 18:12-19:4, 

19:12-20:18, 48:25-49:24, 50:10-19, 104:15-17, 176:22-177:23; Ex. 101 (Rossett Dep. Tr.) 18:22-

23:2, 67:25-68:9. 

  Class Plaintiffs’ Response: Undisputed that language data is converted into “tokens” and 

that LLM models encode numerical values in a network of “parameters” or weights.  Otherwise, 

Disputed. The purpose of the training process is not to “gain access to underlying facts, ideas, 

linguistic patterns, and statistical relationships.” Rather, the goal is to adjust the parameters of the 

LLM so that its outputs match the training data as closely as possible. Zhao Decl. Ex. B ¶¶ 14, 25-

27. As set forth in greater detail in response to Microsoft’s Statement of Fact No. 13, the models 
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95 percent of writers think they should be compensated for use of their works in developing 

generative AI. Lasinski Decl. Ex. B ¶ 238.  

 

Microsoft Statement of Fact No. 22: Books Plaintiffs could not identify any lost sales or licensing 

opportunities for their Asserted Works as a result of the use of their Asserted Works to develop 

any of the LLMs at issue. Tucker Decl. ¶¶ 11(a), 20-46; see also Hurst Decl. Ex. 35 (Franzen Dep. 

Tr.) 46:5-8, 90:13-24, 91:1-22; Ex. 87 (Picoult Dep. Tr.) 93:5-16, 99:3-13; Ex. 39 (Golden Dep. 

Tr. (dated Mar. 17, 2025)) 210:16-20, 300:7-14, 301:20-302:2; Ex. 40 (Golden Dep. Tr. (dated 

Feb. 10, 2026)) 55:23-57:9; Ex. 128 (Wolicki Dep. Tr.) 148:17-151:20, 188:11-190:1; Ex. 108 

(Shapiro Dep. Tr.) 91:15-92:4, 136:22-24, 223:6-17, 236:19-239:3; Ex. 9 (Baldacci Dep. Tr.) 

224:20-225:10, 233:3-13, 238:1-15; Ex. 43 (Greer Dep. Tr.) 107:16-108:19, 110:2-19, 113:15-18; 

Ex. 73 (Martin Dep. Tr.) 216:22-218:6, 219:12-21; Ex. 55 (Hwang Dep. Tr.) 149:8-150:24, 

151:16-152:25, 153:21-154:12; Ex. 106 (Schiff Dep. Tr.) 46:23-47:19; Ex. 44 (Grisham Dep. Tr.) 

176:22-178:11. 

Class Plaintiffs’ Response: Disputed. Admissible evidence contradicts Microsoft’s 

statement. First, several of the Class Plaintiffs testified that they lost sales as a result of Defendants’ 

unauthorized acquisition and use of Plaintiffs’ works in training. Jodi Picoult testified that she lost 

“at least 27 sales” due to Microsoft’s infringement. Nelson Decl. Ex. 927 at 93:5–10. Mary 

Rasenberger, CEO of the Authors Guild, testified that Defendants’ piracy of the Authors Guild’s 

works “were sales that should have happened” and “there is a loss” from Defendants’ piracy. 

Nelson Decl. Ex. 967 at 17:10–16. 

Second, several of the Class Plaintiffs testified that they lost the opportunity to license their 

work to Defendants as a result of Defendants’ unauthorized acquisition and use of Plaintiffs’ works 
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in training. David Baldacci testified that since Defendants “didn’t come to [him] to license [his] 

work and they went to a pirate website, [he] lost the ability to license [his] work” and “lost those 

sales.” Nelson Decl. Ex. 5 at 221:16–25. John Grisham testified that when Defendants “took 

[Plaintiffs’] protected property without approval, without compensation, without licensing and 

used it for their LLMs, [he] lost money, as did every writer.” Nelson Decl. Ex. 925 at 180:17–22. 

Sylvia Day confirmed that she lost a license to Microsoft Copilot because Microsoft used her 

works without placing a license “there [was] no license in front of [her].” Nelson Decl. Ex. 919 at 

174:15–18. Mary Rasenberger, the Authors Guild corporate representative, testified that the 

Authors Guild “lost licensing income” for its works that defendants used as AI training data. 

Nelson Decl. Ex. 967 at 19:15–24. 

 

Microsoft Statement of Fact No. 23: For 12 Asserted Works published in or after January 2017 

(the most relevant time period), analysis of royalty statements and sales data shows the trend in 

unit sales and royalty earnings did not decline following the introduction of Copilot and ChatGPT; 

the observed trends reflect ordinary product-lifecycle dynamics. Tucker Decl. ¶¶ 11(a) 24-37. 

Class Plaintiffs’ Response: Disputed. Admissible evidence contradicts Microsoft’s 

statement. First, the royalty statements for several of the 12 Asserted Works Dr. Tucker identified 

in paragraph 11(a) of her declaration show a decline in royalties after the introduction of ChatGPT 

in November 2022 and the introduction of Copilot in 2023. Royalties for Andrew Sean Greer’s 

novel Less, for example, declined from $99,780.85 in 2022 to $45,065.83 in the first half of 2023. 

Nelson Decl. Ex. 968 at -334; Nelson Decl. Ex. 969 at -407. The Less royalties then decreased 

from $45,065.83 in the first half of 2023 to $32,213.40 in the second half of 2023. Id. at -407; 

Nelson Decl. Ex. 970 at -457. 
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  Class Plaintiffs’ Response: Disputed. Admissible evidence contradicts Microsoft’s 

statement. Plaintiffs have identified other forms of economic harm, including market substitution 

and displacement of book sales. Plaintiffs’ expert Michael Lasinski explained that authors are 

harmed by “the entry of a large quantity of new, competing content directly into the marketplace 

where Plaintiffs’ works are sold,” that the harm is amplified as “the introduction of AI-generated 

content meets or exceeds consumer acceptance levels,” “thereby introducing a level of competition 

that did not exist before,” and that “works can be created using AI quickly at lower cost and have 

lower prices than human-created works, on average,” increasing “the likelihood of pricing pressure 

relative to copyrighted books.” Lasinski Decl. Ex. B  ¶ 411; see also Lasinski Decl. Ex. C ¶ 84 

(“[Q]uality-driven harms and volume-driven harms – operate simultaneously in the marketplace 

for books, including copyrighted books, thereby providing adverse effects on authors of 

copyrighted books.”); Seeley Decl. Ex. B ¶¶ 50-51 (“[G]enerative AI lowers barriers to entry in 

the market for copyrighted books and leads to a proliferation of AI content,” and noting that Dr. 

Shan “generated more than 13,000 multi-chapter books in the span of two weeks using OpenAI’s 

model”). 

 Plaintiffs also identified harm in the form of lost licensing revenues that they otherwise 

would have received if Defendants had lawfully licensed their works for training and other 

purposes. Mr. Lasinski detailed “an emerging licensing market for acquiring access and use rights 

to data and content, including books, for training and/or output [which] has grown in scale and 

complexity.” Lasinski Decl. Ex. B ¶ 53; see also Lasinski Decl. Ex. A ¶ 14 (“Defendants’ alleged 

wrongful conduct and infringement of the Copyrighted Works has negatively impacted the 

Plaintiffs in the form of lost revenues from . . . foregone licensing opportunities”.). The viability 

of the licensing market for AI training and related purposes is “supported by Microsoft’s own data 
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initiatives and executed strategies, past practices and contract amendments, analyses related to 

content/data priorities and pricing, establishment of a licensing framework for negotiations, and 

real-world execution of data access and use agreements[.]” Lasinski Decl. Ex. B ¶¶ 104–13.  

 Plaintiffs identified further harm in the form of obstacles to authors’ ability to monetize 

their works. Class Plaintiffs’ expert Mark Seeley noted that researchers at the University of 

Cambridge found that “[o]ver a third (39%) of novelists reported that their income has already 

been negatively impacted by GenAI,” which “was mostly attributed to competition from AI-

generated books and loss of jobs which provide supplementary streams of income”; that “85% of 

published novelists said they think their future income will be negatively impacted by GenAI”; 

and that “over half (51%) of published novelists agreed that AI is likely to displace their work 

entirely.” Seeley Decl. Ex. B ¶ 37 (citing Dr. Clementine Collett, The Impact of Generative AI on 

the Novel, at 8 (Nov. 2025), available at: https://www.mctd.ac.uk/wp-

content/uploads/2025/11/MCTD-AIAndTheNovel-Report-Web.pdf). Likewise, Class Plaintiffs 

testified that AI-generated books and summaries have reduced demand for their works.  Nelson 

Decl. Ex. 54 at 90:18–91:5.  

 Plaintiffs also identified reputational harm stemming from Defendants misconduct. Ms. 

Picoult testified, for example, that AI-generated outputs that are based on her style or use her 

characters, or which are inaccurate derivatives of her original works, can damage her reputation as 

an author. Nelson Decl. Ex. 927  (Picoult Tr.) at 207:5–208:12. 
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Microsoft Statement of Fact No. 26: Even assuming “market dilution” is relevant to the fourth 

factor: 

 Class Plaintiffs’ Response: Class Plaintiffs object to the phrase “market dilution” as vague 

and ambiguous, and further object to this statement to the extent it purports to state a legal 

conclusion regarding the scope of the fourth fair use factor. Subject to and without waiving those 

objections, Disputed. Class Plaintiffs incorporate by reference their responses to Microsoft’s 

Statements of Fact Nos. 25 and 26(a) through 26(d). In addition, admissible evidence contradicts 

Microsoft’s assertion. As Mr. Lasinski explains, the harm to authors operates through two 

concurrent market mechanisms—volume-driven entry of competing content and quality-driven 

consumer acceptance of that content—and both are measurable on this record. Lasinski Decl. Ex. 

B ¶¶ 410–11. The 2026 Reimers and Waldfogel study  

demonstrate “that there has been a significant increase in the supply of books in the market, driven 

specifically by the proliferation of AI-generated content,” id. ¶ 410,  

  

 

Microsoft Statement of Fact No. 26(a): Books Plaintiffs have identified no instance in which an 

AI-generated book displaced a sale of any of Books Plaintiffs’ commercially published Asserted 

Works; Hurst Decl. Ex. 35 (Franzen Dep. Tr.) 90:13-24; Ex. 108 (Shapiro Dep. Tr.) 90:15-92:4; 

Ex. 43 (Greer Dep. Tr.) 107:16-108:19; Ex. 40 (Golden Dep. Tr. (dated Feb. 10, 2026)) 47:21-

48:6; Ex. 55 (Hwang Dep. Tr.) 150:10–24; Ex. 4 (Amer Dep. Tr.) 250:25–251:8; Ex. 9 (Baldacci 

Dep. Tr.) 231:5–12; Ex. 44 (Grisham Dep. Tr.) 187:8–13; Ex. 87 (Picoult Dep. Tr.) 94:16–23; Ex. 

14 (Branch Dep. Tr.) 73:11–74:1; Ex. 73 (Martin Dep. Tr.) 219:13–21. 

Case 1:25-md-03143-SHS-OTW     Document 2226     Filed 10/23/26     Page 38 of 62Case 1:23-cv-08292-SHS-OTW     Document 1428     Filed 10/26/26     Page 38 of 62



Case 1:23-cv-08292-SHS-OTW     Document 1428     Filed 10/26/26     Page 39 of 62



Case 1:23-cv-08292-SHS-OTW     Document 1428     Filed 10/26/26     Page 40 of 62



 

 41

writing: a 2023 study cited by Dr. Shan “showed that humans failed to identify AI writing 

approximately 50% of the time, and this study reflected text generated by LLMs weaker than, e.g., 

GPT-4o.” Shan Decl. Ex. D ¶ 63. Consumer behavior likewise contradicts any claimed disfavor: 

 

 

Mr. Lasinski explains, harm operates through a quality-driven mechanism precisely because “the 

introduction of AI-generated content meets or exceeds consumer acceptance levels,” such that 

those works “can more directly compete with Plaintiffs’ works, thereby introducing a level of 

competition that did not exist before.”  Lasinski Decl. Ex. B ¶ 411; see also Seeley Decl. Ex. B ¶¶ 

50-51. 

 

Microsoft Statement of Fact No. 26(d): Books Plaintiffs concede they do not expect AI to replace 

them. Tucker Decl. ¶¶ 45-46, 68-69; Hurst Decl. Ex. 25 (Connelly Dep. Tr.) 90:24-91:6; 160:3-

13; Ex. 35 (Franzen Dep. Tr.) 90:21-24; Ex. 55 (Hwang Dep. Tr.) 152:5-25; Ex. 44 (Grisham Dep. 

Tr.) 176:22-177:12; Ex. 43 (Greer Dep. Tr.) 108:16-19; Ex. 87 (Picoult Dep. Tr.) 22:10-15; 98:24-

99:13; Ex. 55 (Hwang Dep. Tr.) 150:10–24; Ex. 9 (Baldacci Dep. Tr.) 231:5–12. 

Class Plaintiffs’ Response: Undisputed only that no Class Plaintiff testified that he or she 

expects artificial intelligence to replace authors entirely. Disputed to the extent Microsoft contends 

that the absence of such testimony bears on market harm, which does not require wholesale 

replacement. Admissible evidence contradicts any suggestion that Class Plaintiffs do not expect 

AI to displace sales of and demand for their works. For example, Class Plaintiff John Grisham 

testified that “there is very real risk that we could be eliminated or seriously damaged by the flood 

of cheap books, legal thrillers.” Nelson Decl. Ex. 24 at 175:1-17; see also Nelson Decl. Ex. 931 at 
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(2025.11.21 Sylvia Day LLC Suppl. Resps. to Microsoft’s 1st Set of Interrogs.) 6-8; Ex. 256 

(2025.11.21 Greer Suppl. Resps. to Microsoft’s 1st Set of Interrogs.) 7-8. 

Class Plaintiffs’ Response: Undisputed that Plaintiffs did not testify that they directly 

sought to license their works for AI training. Disputed to the extent Microsoft’s statement is 

intended to suggest Plaintiffs’ unwillingness to do so or a lack of a licensing marketplace. As set 

forth in greater detail in response to Microsoft’s Statement of Fact No. 18, Plaintiffs testified that 

they would be willing to enter into a license for generative AI model training, and an Authors 

Guild survey found that 95 percent of writers think they should be compensated for use of their 

works in developing generative AI. Lasinski Decl. Ex. B ¶ 238 & n.861. Plaintiffs would have 

entered into such a license agreement had Defendants sought to negotiate and pay a fair price rather 

than take their works without permission. Numerous Class Plaintiffs have also participated in the 

settlement in Bartz et al. v. Anthropic PBC, No. 4:24-cv-05417-AMO (N.D. Cal.), further 

demonstrating their willingness to be compensated for the use of their works as AI training data. 

See, e.g., Nelson Decl. Ex. 925 at 103:12–104:5; Nelson Decl. Ex. 931 at 53:20–54:15; Nelson 

Decl. Ex. 920 at 215:16–218:12. 

 

Microsoft Statement of Fact No. 28: There are substantial impediments to the formation of a 

market for licensing a training corpus sufficient to train the type of general purpose LLMs at issue 

in this case.  

Class Plaintiffs’ Response: Disputed. Class Plaintiffs incorporate by reference their 

responses to Microsoft’s Statements of Fact Nos. 28(a) through 28(g) below. In addition, 

admissible evidence contradicts Microsoft’s assertion. See Lasinski Decl. Ex. B ¶¶ 32, 159–167, 

199 (explaining “the book marketplace, like marketplaces for other copyrighted works, possesses 
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extent that the Court considers this “fact,” Class Plaintiffs incorporate by reference their responses 

to Microsoft’s Undisputed Facts Nos. 1-32 as though fully restated herein. 

 

Microsoft Statement of Fact No. 34: Microsoft incorporates Undisputed Facts 1-33 as though 

fully restated herein. 

Class Plaintiffs’ Response: Disputed. This is not an appropriate undisputed fact. To the 

extent that the Court considers this “fact,” Class Plaintiffs incorporate by reference their responses 

to Microsoft’s Undisputed Facts Nos. 1-33 as though fully restated herein. 
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Dated: October 23, 2026   
 

/s/ Justin A. Nelson    
Justin A. Nelson 
SUSMAN GODFREY L.L.P. 
1000 Louisiana Street, Suite 5100  
Houston, TX 77002 
Telephone: 713.651.9366 
jnelson@susmangodfrey.com 
Interim Lead Counsel for Class Plaintiffs 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 23, 2026, I caused the foregoing document to be 

electronically filed with the Clerk of the United States District Court for the Southern District of 

New York using the CM/ECF system, which shall send electronic notification to all counsel of 

record. 

    /s/ Tyler Alabanza-Behard    
     Tyler Alabanza-Behard 
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