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fair-market license fees will be established on common evidence and expert testimony about the 

licensing market.  

F. Plaintiffs Are Copyright Holders Who Bring a Common Copyright Act 
Claim. 

Plaintiffs, which include both authors who make their living by writing and their loan-out 

companies, have written and/or own the copyright of books registered with the U.S. Copyright 

Office. See Miller Ex. 30 (named plaintiff registrations). They each bring claims for copyright 

infringement against Anthropic arising out of Anthropic’s piracy of their works and the copies 

Anthropic made when it used their works to train its LLMs. Each asserted copyrighted work has 

been registered with the United States Copyright Office within five years of publication, which 

establishes “prima facie evidence of the validity of the copyright.” 17 U.S.C. § 410(c).  

III. LEGAL STANDARD 

“Class actions serve an important function in our system of civil justice.” Gulf Oil Co. v. 

Bernard, 452 U.S. 89, 99 (1981). Rule 23’s purpose is to provide for the efficient administration 

of justice, as the class action mechanism allows large numbers of claims involving the same core 

issues to proceed in the aggregate, providing a path to relief where otherwise there is none. The 

purpose of a ruling on a class certification motion “is to select the ‘method’ best suited to 

adjudication of the controversy ‘fairly and efficiently.’” Amgen Inc. v. Conn. Ret. Plans & Tr. 

Funds, 568 U.S. 455, 460 (2013). Class certification is proper if Plaintiffs satisfy the requirements 

of Rule 23(a) and one of the prongs of Rule 23(b). Olean Wholesale Grocery Coop., Inc. v. 

Bumble Bee Foods LLC, 31 F.4th 651, 663 (9th Cir. 2022) (en banc). Cases like this one, arising 

from a single course of conduct that affects large numbers of plaintiffs, are particularly amenable 

to class treatment. See, e.g., Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 625 (1997).  

Applying these standards, courts in and out the Ninth Circuit have certified copyright 

classes involving allegations of largescale infringement arising out of a common course of 

conduct. See, e.g., In re Napster, 2005 WL 1287611, at *12; Flo & Eddie, Inc. v. Sirius XM 

Radio, Inc., 2015 WL 4776932, at *17 (C.D. Cal. May 27, 2015). 
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E. Plaintiffs Fairly and Adequately Represent the Classes. 

Plaintiffs also meet Rule 23(a)(4)’s adequacy requirement. Rule 23(a)(4) requires that “the 

representative parties will fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 

23(a)(4). The adequacy requirement examines whether the proposed representatives have any 

conflicts of interests with the proposed Classes and that Plaintiffs are represented by qualified and 

competent counsel. In re Conseco Life Ins. Co. LifeTrend Ins. Sales & Mktg. Litig., 270 F.R.D. 

521, 531 (N.D. Cal. 2010). Only conflicts that are “fundamental to the suit and that go to the heart 

of the litigation” are relevant. In re Online DVD-Rental Antitrust Litig., 779 F.3d 934, 942 (9th 

Cir. 2015) (cleaned up).  

Here, Plaintiffs’ interests are aligned with those of both Classes because Plaintiffs and 

Class members have been harmed by—and have an interest in maximizing recovery in and 

compensation for—Anthropic’s largescale copying of their books, including to train its LLMs. 

Additionally, Plaintiffs are engaged participants in this litigation. They have stayed abreast of 

case developments, responded to discovery requests, testified at depositions, and made clear that 

they are willing to testify at trial. See Miller Ex. 27, at 49:16–52:25, 54:23–55:4, 84:22–85:25; 

Ex. 28, at 43:19–22, 44:10–12, 75:24–76:8; Ex. 29, at 21:9–18, 60:3–61:2, 61:17–21, 63:18–24. 

And Plaintiffs are represented by qualified and competent counsel. See supra § VII. Accordingly, 

the Court should appoint Plaintiffs as Class Representatives.   

V. THE PROPOSED CLASSES SATISFY RULE 23(b)(2). 

Class certification is appropriate under Rule 23(b)(2) where, as here, “the party opposing 

the class has acted or refused to act on grounds that apply generally to the class, so that final 

injunctive relief or corresponding declaratory relief is appropriate respecting the class as a 

whole.” Fed. R. Civ. P. 23(b)(2). “[T]he Rule 23(b)(2) requirements are unquestionably satisfied 

when members of a putative class seek uniform injunctive or declaratory relief from policies or 

practices that are generally applicable to the class as a whole.” In re College Athlete NIL Litig., 

2023 WL 7106483, at *6 (N.D. Cal. Sept. 22, 2023) (cleaned up). “That inquiry does not require 

an examination of the viability or bases of the class members’ claims for relief, does not require 

that the issues common to the class satisfy a Rule 23(b)(3)-like predominance test, and does not 
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v. Julien’s Auction House LLC, 345 F. App’x 244, 248 (9th Cir. 2009) (quoting Danjaq LLC v. 

Sony Corp., 263 F.3d 942, 957 (9th Cir. 2001)). If infringement is willful, the range of statutory 

damages increases. 17 U.S.C. § 504(c)(2). Anthropic’s state of mind presents yet another 

common issue. See In re Napster, 2005 WL 1287611, at *4 (“far from counseling 

against class treatment of plaintiffs’ claims, the ‘knowledge’ and ‘willfulness’ inquiries give rise 

to a number of common issues of law and fact that support certification of the plaintiff class.”). 

Anthropic’s knowledge cannot possibly vary by Class member. Thus, the central question of 

whether Anthropic’s conduct was willful is common, would be most efficiently answered on a 

class-wide basis, and further establishes that common issues predominate. 

4. Damages Will Be Resolved with Common Proof. 

At the class certification stage, the predominance inquiry looks to whether “damages are 

susceptible of measurement across the entire class.” Comcast Corp. v. Behrend, 569 U.S. 27, 35 

(2013). “[T]he presence of individualized damages cannot, by itself, defeat class certification 

under Rule 23(b)(3).” Leyva v. Medline Indus. Inc., 716 F.3d 510, 514 (9th Cir. 2013). 

Here, Plaintiffs have two measures of damages, both of which are susceptible to class-

wide measurement: statutory damages, or actual damages plus disgorgement of profits. If 

Plaintiffs seek statutory damages, damages are basic arithmetic: multiplying the number of 

copyrighted books Anthropic used by the statutory penalty. See 17 U.S.C. § 504(c). See, e.g., In 

re Napster, 2005 WL 1287611, at *10 (certifying class of copyright holders that had yet to elect 

to seek statutory or actual damages). 

Alternatively, Plaintiffs could seek disgorgement of Anthropic’s profits obtained from 

copyright infringement. See 17 U.S.C. § 504(b). Disgorgement is a collective remedy that would 

be determined by common evidence of Anthropic’s own finances.  

With respect to actual damages, the common evidence shows that actual damages do not 

vary book-to-book, as shown by the Harper Collins licensing deal for a flat $5,000 per book. See 

Miller Ex. 39. And even if Anthropic is able to establish some degree of variation with respect to 

individual actual damages estimates, and Plaintiffs elect to pursue actual damages, “the need for 

individual damages calculations does not, alone, defeat class certification.” Vaquero v. Ashley 
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Furniture Industries, Inc., 824 F.3d 1150, 1155 (9th Cir. 2016); see also Jimenez v. Allstate Ins. 

Co., 765 F.3d 1161, 1168 (9th Cir. 2014) (“So long as the plaintiffs were harmed by the same 

conduct, disparities in how or by how much they were harmed [does] not defeat class 

certification.”). 

B. A Class Action Is Superior to Individual Actions. 

Rule 23(b)(3) also requires that “a class action is superior to other available methods for 

fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). Courts consider: 

(A) the class members’ interests in individually controlling the prosecution or 
defense of separate actions; (B) the extent and nature of any litigation concerning 
the controversy already begun by or against class members; (C) the desirability or 
undesirability of concentrating the litigation of the claims in the particular forum; 
and (D) the likely difficulties in managing a class action. 

 Fed. R. Civ. P. 23(b)(3). A class action is a superior means of adjudicating a dispute if class 

litigation of common issues “reduce[s] litigation costs and promote[s] greater efficiency.” 

Valentino v. Carter-Wallace, Inc., 97 F. 3d 1227, 1234–35 (9th Cir. 1996). 

A class action is the superior method of adjudication here for several reasons. Few if any 

Class members could afford on their own to bring an expensive copyright case against a well-

funded artificial intelligence company with extensive litigation resources, especially when 

compared to the available damages for any one copyright owner. While not insignificant, the 

damages available under the Copyright Act are insufficient to compensate the average rights 

holder for the time and cost required to bring an action against a multi-billion-dollar corporation. 

Beyond the expense of attorneys’ fees, the expert work involved in developing the evidence 

necessary to succeed on these claims is likely to be cost-prohibitive. Inspecting Anthropic’s 

training data and source code alone takes days of expert work. See Just Film, Inc. v. Buono, 847 

F.3d 1108 (9th Cir. 2017) (finding that a class action was superior in part because of the “likely 

need for expert testimony”). A class action is therefore the superior—indeed, the only practical—

method of resolving these claims. See Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (7th 

Cir. 2004) (noting that “[t]he realistic alternative to a class action is not 17 million individual 

suits, but zero individual suits”) (emphasis in original). The obvious benefit of class treatment, 

therefore, is that it is the only means by which these claims will be heard. 
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