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INTRODUCTION

Defendants envision a world where they can freely copy entire news articles to generate
content that engages users at the expense of publishers, keeping users on their Al platforms and
discouraging those users from reading the original works on publishers’ websites. If publishers
cannot compete with companies that get all the benefits of their work while paying none of the
costs to produce it, Defendants’ answer is simply that those publishers must “adapt” by finding a
new business model. “That is progress,” says OpenAl, “and copyright law does not stand in its
way.”

How do Defendants justify this unprecedented departure from well-established copyright
principles? According to Defendants, even copying that poses an “existential threat” to the original
content owner is “fair use” so long as their technology is “transformative.” But transformativeness
is merely one part of the first fair use factor, and Defendants misconstrue it by focusing on how
their technology works rather than whether they used copies of Plaintiffs’ journalism for the same
purpose as the original—delivering news to human readers.

That shared purpose is clear from Defendants’ documents, which show they trained their
models on news because they wanted to be “good at news,” NP-SOF-1428, and they use publisher
content for “grounding” so that they can provide users with satisfying responses that “giv[e] you
the information right there on the website on the Al platform versus needing to go to the underlying
source.” NP-SOF-1432. The fact that Defendants’ products generated both infringing and non-
infringing outputs does not excuse their millions of verbatim outputs, nor does it negate that
Defendants directly usurp Plaintiffs’ readers through products that send very little referral traffic
to publishers, are “substitutive, period,” NP-SOF-1473, and “will get more and more substitutive
as they get better,” NP-SOF-1474. And Defendants’ attempt to recast “news” as “facts” or

“information” does not change this substitutive end.
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Even if such substitutive uses could be considered “transformative” in the colloquial
sense—which is not the relevant consideration for fair use—they can still be infringing because,
as the Supreme Court recently explained, copyright law protects authors’ rights to create derivative
works. See Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 541
(2023). The key question for factor one (in addition to a commercial purpose, which Defendants
concede they had) is whether the copier had “justification”—that is, whether the unauthorized
copying was “necessary to achieve the user’s new purpose.” Id. at 532, 543 n.18 & passim.' Here,
Defendants’ experts admit they did nof need News Plaintiffs’ content to achieve their assertedly
transformative purpose of building LLMs capable of generalization; instead, only their substitutive
purpose of delivering news required copying Plaintiffs’ journalism.

Defendants’ arguments fare no better on the other fair use factors. On the second factor,
the nature of the copyrighted works, the law is clear that highly original and expressive works,
including non-fiction works like news articles, are entitled to copyright protection. And
Defendants are wrong on the third factor, the amount taken relative to each work as a whole,
because they copied Plaintiffs’ works in their entirety but admit they did not need to. Indeed, they
cite no case in which a court found a use to be “fair” when a defendant admitted it did not need to
copy the works to achieve its stated purpose.

On the fourth factor, Defendants attempt to shift the burden to Plaintiffs on the pivotal issue
of market substitution by arguing Plaintiffs must set forth “empirical analysis of their own” to
show harm. OAI-Mot.5; MSFT-Mot.23. But it is Defendants’ burden to show a lack of actual or
potential market harm (assuming that Defendants’ conduct were to become widespread and

unrestricted), and the Second Circuit has squarely refused to require rightsholders to provide

! All emphases are added unless otherwise noted.
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“empirical data” where “logical inferences” stemming from the substitutive nature of the copying
show harm. Hachette Book Grp., Inc. v. Internet Archive, 115 F.4th 163, 193 (2d Cir. 2024).

Beyond asking this Court to rule that copying for training and grounding is fair use,
Defendants claim they have an implied license to copy Plaintiffs’ content because Plaintiffs did
not do enough to stop them from copying. But copyright is not an “opt out” regime, and
Defendants’ methods to supposedly allow publishers to “opt out” were neither timely nor effective.
Moreover, there is no implied license when Plaintiffs expressly objected to Defendants’ copying
through their terms of use, correspondence with Defendants, disallowing Defendants’ bots, and
initiation of these lawsuits.

As for Plaintiffs’ DMCA claims, OpenAl’s denial that it intentionally removed CMI from
Plaintiffs’ works disregards that its content extractors were designed to do just that. NP-Mot.78,
and Section III, infra. OpenAl’s awareness that removing CMI would likely induce, enable,
facilitate, or conceal infringement is a quintessential issue of fact, for which substantial evidence
shows at least four independently sufficient grounds for finding culpable knowledge.

Finally, Microsoft’s argument that Plaintiffs cannot recover separate statutory damage
awards for infringements of each Asserted Work ignores the statutory language turning on the
“infringements involved in the action,” 17 U.S.C. § 504(c)(1), a controlling ruling from the Second
Circuit, and the undisputed record that Plaintiffs issued the works—and Defendants infringed the
works—on an article-by-article basis.

Defendants’ summary judgment motions should be denied in their entirety.
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BACKGROUND

Defendants seek summary judgment for copying Plaintiffs’ content to (1) train LLMs, and
(2) ground chatbot responses (i.e., RAG). Plaintiffs briefly address the uses discussed by
Defendants and some of their harms.>

A. Use of Plaintiffs’ Content for Training

OpenAl copied millions of Plaintiffs’ works, in their entirety and multiple times, to train
the at-issue LLMs to ‘_.” NP-Mot.35-43; NP-
SOF-813-19,1175-1228; NP-CSOF-24,26-27; NP-SOF-1429 (OpenAl 2020 claim that “News
Generation” would be one of the model’s “skills.”); NP-SOF-1425 (OpenAlI 2020 claim that GPT-

3.5 would be “very good at any news task.”); NP-SOF-1471 (Microsoft 2022 claim that LLMs

_); NP-SOF-1426-27 (The resulting models are, in OpenAl’s words,

“particularly good at predicting text of news articles” and “excellent at news.”).

The goal of pre-training “is to tune the LLM’s parameters to encode the general structure
of language, as well as the specific structure of different types of text,” including “the expressive
styles of different writers and publications.” NP-CSOF-40. “A model trained on a news article is
therefore optimized to reproduce the article’s specific word choices, sentence structures, and
rhetorical patterns—i.e., the expressive features of the article, not only the underlying facts
contained therein.” NP-CSOF-17. OpenAl’s internal studies show that Plaintiffs’ content is stored
(i.e., encoded) in the model weights as a result of the training process, and the models are likely to

output at least- articles from News Plaintiffs’ websites. NP-CSOF-20.

2 They make no argument regarding building repositories of articles, (NP-Mot.8), or “horse-
trading” deals (NP-Mot.31), on which Plaintiffs have moved for summary judgment, nor do they
argue copying for display in outputs is fair.
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Because of these abilities, people now go to Defendants’ products for news. NP-CSOF-
158. Defendants’ LLMs also power “Custom GPT” chatbots like “Bypass Paywall,” “News
Summarizer,” and “TheNYTimesGPT,” which do what their names imply—provide Plaintiffs’
content for free. NP-SOF-588-596,1015.

B. Use of Plaintiffs’ Content for RAG

Like training, RAG—which Microsoft calls “grounding” and OpenAl calls “Browse”—
entails wholesale copying of Plaintiffs’ works. NP-SOF-996-1025,1030-35; NP-CSOF-44-45. As
Plaintiffs’ expert Dr. Etzioni explains: “RAG is literally the reuse of news articles in a new context:
retrieved and presented through a chatbot instead of on the publisher’s site.” NP-CSOF-206.

Users then need not visit the original: as Microsoft CEO Satya Nadella explained,
conversing with chatbots “has substituted ... giving you the information right there on the website
on the Al platform versus needing to go to the underlying source.” NP-SOF-1432,1510. Nor do
Defendants simply extract “facts from websites,” OAI-Mot.12-13; MSFT-Mot.7; verbatim text
from the Plaintiffs’ works appears in up to 20% of the conversations produced in this case. NP-
SOF-1011-12,1032-33.

99 ¢¢

Defendants’ claim that Plaintiffs can “opt out” of RAG through “well-known” “content
controls” shifts the burden to publishers to protect their content from illegal scrapers, often at great
effort and expense. MSFT-Mot.8-9,32; see OAI-Mot.14. Even the closely linked Defendants
disagree on which standard publishers must apply to protect their content. Compare MSFT-Mot.8-
9 (identifying “NOARCHIVE” tag as operative control), with OAI-Mot.14-15 (identifying

“robots.txt” as operative control). Regardless, copyright is not an opt-out regime and, in any event,

Defendants’ products repeatedly ignore both standards. NP-SOF-493,501,505-506,517,1559-60.
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C. Display of Similar Content in Outputs

In Defendants’ telling, regurgitation—that is, displaying outputs that are substantially
similar to the articles copied for training or RAG—is not an issue because Defendants take
measures to purportedly prevent it. OAI-Class-Mot.9-13; MSFT-Mot.7-9. These measures are not
effective, as evidenced by the millions of outputs from Defendants’ models and products that
reproduced verbatim web content (including that of Plaintiffs). NP-SOF-968-970,1011-12,1032-
35,1060-1074,1089-92,1233-56. Taken in the light most favorable to Plaintiffs, Defendants’
argument raises disputed issues of material fact. Plaintiffs have adduced evidence that Defendants’
products output the Asserted Works copied during training and RAG, NP-Mot.15-30, NP-SOF-
968, OAI-56.1-Opp-65-66, 148, and have moved for summary judgment of infringement against
Microsoft with respect to 161 Asserted Works reproduced in Copilot outputs. NP-SOF-1250-54.

D. Harm from Market Substitution

OpenAl’s Head of ChatGPT acknowledged that “[pJublishers” face an “existential threat”
from Defendants’ products, NP-SOF-1466, which, he said, “are largely substitutive, period” and
“will get more and more substitutive as they get better.” NP-SOF-1473-74. Microsoft executive
Brent Hecht admitted that “[o]ur Al content strategy has started a ‘doom loop’ that will hurt the
performance of our models and the entire web at the same time.” NP-SOF-1672.

Discovery proved this “doom loop” is already underway.

Unlike traditional search engines, Defendants’ chatbots keep users from visiting
publishers’ sites. Microsoft data shows click-through rates drop 83-93% for The Times’s and
DNP’s domains, and 51%-94% for ZD’s, compared to non-GenAl search. NP-SOF-1536; see also
NP-SOF-1520-21,1539. And Defendants’ executives and experts admitted that people use chatbots

in place of traditional search engines. NP-SOF-1432 (per Microsoft CEO, chatbots like Copilot
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“ha[ve] substituted” for publisher sites by “giving you the information right there on the website
on the Al platform versus needing to go to the underlying source”); NP-SOF-1519 (OpenAl CEO
Sam Altman marketing ChatGPT as a “Google replacement”); NP-SOF-1506,1515. That threatens
Plaintiffs, whose “lifeblood” is “generating audiences,” which happens in substantial part through
search. NP-SOF-82,1505. Many Plaintiffs have already seen declining search referrals, traffic, and
revenues, NP-SOF-1609-28—and it will only get worse. NP-SOF-1550,1618,1628.

Subscriptions have suffered too—and the threat of more harm is on the horizon. One 2025
Times survey found that, among Times subscribers who used or paid for ChatGPT for news, 36%
said ChatGPT “means I no longer need news from the New York Times at all.” NP-SOF-1581. A
Times executive confirmed that “less people are subscribing to us and staying subscribed to us
than they would be if we did not have generative Al tools like ChatGPT out there.” NP-CSOF-
159. A Daily News executive explained that subscribers are “cancelling” because news companies
are “competing with a zero price on ChatGPT, on Copilot.” NP-SOF-1596. Former Daily News
digital and print subscribers are- and- more likely, respectively, than active subscribers
to use GenAl tools. NP-SOF-1594.

Declining traffic and subscriptions are no surprise. Defendants openly market their
chatbots for news. Copilot’s homepage invites people to “summarize the top news.” NP-SOF-
1514. OpenAl last year released a ChatGPT feature that “Keep[s] me updated on local news.” NP-
SOF-1493-1496. An OpenAl employee study found that “seeking information,” defined as
“searching for information about people, current events, products, and recipes,” was 24% of
ChatGPT’s 2025 usage. NP-SOF-1522. OpenAl employees called local news—important to the
Daily News Publishers—a “pretty common quer[y].” NP-SOF-1640. And OpenAI’s own expert

admits its products field at least- news queries daily. NP-SOF-1487.
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LEGAL STANDARD

Plaintiffs have set forth the governing legal standard for summary judgment in their motion
for summary judgment, filed at docket entry 1728. That standard applies equally here.

ARGUMENT

I Defendants cannot carry their burden to prove that training or RAG are fair use as
a matter of law.

A. Copying to train LLMs is not fair use.

1. The purpose and character of training on news is to generate outputs
that can substitute for news. (Factor 1).

The facts belie Defendants’ claim that an overarching transformative purpose excuses their
copying. OpenAl asserts that “Plaintiffs wrote their works to engage human readers” while
OpenAl’s “ultimate goal” was “developing LLMs that could effectively understand human
language and generate entirely new text.” OAI-Mot.7. But LLM-generated text is also read by
humans, and it substitutes commercially for news. OpenAl co-founder Greg Brockman admitted

99 ¢¢

OpenAl’s products “are excellent at news,” “very good at any news task,” and “particularly good
at predicting text of news articles.” NP-SOF-1426-27. Dario Amodei, then a top OpenAl
researcher, identified “News Generation” as one of GPT-3’s “Skills.” NP-SOF-1429.

These capabilities are directly attributable to having been trained on news. NP-SOF-1428;
NP-CSOF-24-25,30-33. Microsoft’s expert Dr. Lafferty acknowledged that “the ability to generate
news-like style or content is what one would expect from a model that has learned recurring
statistical patterns of a genre.” NP-SOF-1428.

Defendants wrongly contend this substitutive purpose may be ignored so long as their
models only copied Plaintiffs’ works behind the scenes, and those models do not disseminate

verbatim copies to the public. OAI-Mot.7; MSFT-Mot.23. This is factually wrong: Defendants

concede the models did distribute verbatim copies to users; they merely dispute the frequency with
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which this occurred. OAI-Mot.4; MSFT-Mot.20-23. And of course, an output need not copy text
verbatim to infringe. See, e.g., Nutt v. Nat’l Inst. Inc. for the Imp. of Memory, 31 F.2d 236, 237-38
(2d Cir. 1929).

It is also wrong on the law. In American Geophysical Union v. Texaco Inc., 60 F.3d 913,
918 (2d Cir. 1994), the Second Circuit held that internal copying of scientific articles to support
development of non-infringing commercial products was not transformative or fair use. The Third
Circuit in Thomson Reuters v. Ross Intelligence Inc., likewise found copying “headnotes to train
an Al program for the benefit of [a competing] legal-research platform” was not transformative,
though end users never saw the headnotes, because the “ultimate purpose” was ‘“creating a
commercial substitute for Westlaw.” No. 25-2153, 2026 WL 2932557, at *6 & n.7 (3d Cir. Sept.
29, 2026) (emphasis omitted). That courts have blessed certain non-substitutive uses that
“provided [a benefit] without allowing public access to the copy,” Romanova v. Amilus Inc., 138
F.4th 104, 115 (2d Cir. 2025), does not immunize intermediate copying for substitutive
commercial purposes. See infra § Arg.l.A.4.1.

i) LLMs don’t “learn facts.”

OpenAl claims it copied news articles to train LLMs “to distill broad patterns of human
language and facts about the world from an enormous text corpus.” See OAI-Mot.7. “[B]road
patterns of human language” is shorthand for the frequency and arrangement of words—i.e.,
copyrightable expression. NP-CSOF-30.

As for “distilling facts” from Plaintiffs’ works, it is undisputed that LLMs do not do this.
OpenAl copied entire news articles, not a handful of isolated facts. NP-CSOF-18. And those copies
have been incorporated in a model that at most approximates—often imperfectly—the expression

of facts in its training data. As OpenAl’s expert Dr. Callison-Burch explained:
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NP-CSOF-31. Microsoft user-experience experts Mihaela Vorvoreanu and Kathy Walker agree:
T \P-CSOF-34. Or, as CEO of Microsoft Al
Mustafa Suleyman recently put it, “Al agents are not conscious ... . They are sequence
completion engines, internally hollow, designed to follow instructions and accomplish goals set
by humans.” NP-CSOF-203. All of this confirms the unrebutted opinion of NYT/DN expert Dr.
Mitchell that “the tramning objective of LLMs” is “to generate text that sounds plausible, based on
the statistics learned from the training data” and not to derive underlying facts.®> NP-CSOF-38.
Simply put, LLMs copy works in their entirety; there is no “fact filter” that somehow extracts
factual information from protected expression.

ii) Copying factual expression isn’t fransformative.

Even if LLM training did “target facts” (it does not), a subjective motive to obtain facts is
not a transformative purpose for copying expressive works. Communicating information obtained
via costly newsgathering and reporting through original expression is journalism’s intrinsic
purpose. A “consumptive use” of a work “for a purpose that exploits its intrinsic expressive value
[] fails the test” of transformation. 4 David Nimmer, Nimmer on Copyright §13F.05; see Twin

Peaks Prods., Inc. v. Publications Int’l, Ltd., 996 F.2d 1366, 1375 (2d Cir. 1993) (“[W]e have []

3 Comparisons to copying computer code to understand its functional elements fail for this reason
too. See MSFT-Class-Mot.11-13 (citing Sony Comp. Ent., Inc. v. Connectix Corp., 203 F.3d 596,
608 (9th Cir. 2000) and Sega Enters. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992)). Cf. Google
v. Oracle, 593 U.S. at 40 (“The fact that computer programs are primarily functional makes it
difficult to apply traditional copyright concepts 1n that technological world.”).

10
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rejected a fair use defense for works that could be characterized as ‘commercial exploitation.”);
A&M Recs., Inc. v. Napster, Inc.,239 F.3d 1004, 1015 (9th Cir. 2001), as amended (Apr. 3, 2001),
aff’d sub nom. A&M Recs., Inc. v. Napster, Inc., 284 F.3d 1091 (9th Cir. 2002) (“[R]epeated and
exploitative copying of copyrighted works, even if the copies are not offered for sale, may
constitute a commercial use.””). Wanting to learn from a news article does not excuse a human from
paying for a news article, and there’s no reason to treat Al better than human readers.

For humans, Texaco held that copying factual works “for the same basic purpose that one
would normally seek to obtain the original” was not transformative. 60 F.3d at 918. The chemists’
“immediate goal” in copying journal articles “was to facilitate [their] research in the sciences, an
objective that might well serve a broader public purpose.” Id. at 922. But because that research
aimed at “the production of commercially valuable products,” the copying “could be regarded
simply as another ‘factor of production’ utilized in [those] efforts... .” Id.* So “it [was] not obvious
why it [was] fair for Texaco to avoid having to pay at least some price to copyright holders for the
right to photocopy the original articles.” Id. Copyrighted news—Ilike chips, engineers, and
electricity—is likewise another “factor of production” for LLMs, and it is equally unclear “why it
is fair” for Defendants to “avoid having to pay at least some price to copyright holders” for it. /d.

iii) Defendants’ training uses were not “transformative” in the
copyright sense.

OpenAl cites Bartz v. Anthropic PBC, OAI-Mot.7, for the proposition that training LLMs

on copyrighted works is “among the most transformative [uses] many of us will see in our

4 The “raw material” that Judge Leval’s article describes, see MSFT-Class-Mot.11, is quoted
matter that “adds value to the original” because it is “transformed in the creation of new
information, new aesthetics, new insights and understandings.” Pierre N. Leval, Toward a Fair
Use Standard, 103 Harv. L. Rev. 1105, 1111 (1990). It does not describe expression consumed for
other purposes, however useful, that do not build on the original.

11
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lifetimes,” 787 F. Supp. 3d 1007, 1033 (N.D. Cal. 2025), and Kadrey v. Meta Platforms, Inc., OAI-
Mot.7, for the claim that there is “no serious question” on this point, 788 F. Supp. 3d 1026, 1044
(N.D. Cal. 2025). Neither Northern District of California case applies Second Circuit law on
“transformation,” nor do they correctly consider Supreme Court precedent on this point.

Kadrey found the “purpose of Meta’s copying ... to train its LLMs” transformative because
LLMs “are innovative tools that can be used to generate diverse text and perform a wide range of
functions.” 788 F. Supp. 3d at 1044. Microsoft likewise claims that “the engineering design and
purpose” of the use “is to provide the LLM with the capacity to ‘generalize’ from the training set
as a whole.” MSFT-Class-Mot.12.° But “[a]dded value or utility is not the test” for transformative
use. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 96 (2d Cir. 2014). “[A] use does not become
transformative by making an invaluable contribution to the progress of science and cultivation of
the arts.” Id. (quotation omitted). It is not the case “that any secondary use that is innovative, in
some sense, or that a judge or Justice considers to be creative progress consistent with the
constitutional objective of copyright, is thereby transformative.” Warhol, 598 U.S. at 543 n.18.°
Rather, “a transformative work is one that serves a new and different function from the original
work and is not a substitute for it.” HathiTrust, 755 F.3d at 96. Its purpose must “further[] the goal

of copyright ... without diminishing the incentive to create.” Warhol, 598 U.S. at 531; ¢f. Eldred

> Indeed, the capacity to “generalize” is an emergent property that designers hope will result from
“reducing the loss”—i.e., increasing the accuracy—of predicting the next token in the training
works. See OAI-SOF-48. But “the subjective intent of the user [does not] determine the purpose
of the use” under factor one. Warhol, 598 U.S. at 544. “Whether the purpose and character of a
use weighs in favor of fair use is, instead, an objective inquiry into what use was made, i.e., what
the user does with the original work.” /d. at 545.

® This passage from Warhol rejects Microsoft’s reading of Oracle, MSFT-Class-Mot.14, that
novelty and innovation suffice to weigh factor one toward fair use.

12
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v. Ashcroft, 537 U.S. 186, 219 (2003) (“[Clopyright’s purpose is to promote the creation and
publication of free expression.”).

Bartz disregarded the there-at-issue LLM’s potential to substitute for their training works
by likening them to a “reader aspiring to be a writer.” 787 F. Supp. 3d at 1022. But an aspiring
writer must first obtain a lawful copy (typically by paying for it) and creates no fixed copy merely
by reading.” A writer may create a competing work not because of fair use, but because the new
work involves no unauthorized copying. An LLM’s outputs, by contrast, trace to unauthorized
copying during training. Whether such outputs can “substitute for” and “diminish the incentive to
create” the originals is a necessary question that Bartz’s flawed analogy left unaddressed.

Kadrey erred in holding that copying to endow LLMs with general capabilities was
transformative despite their potential for substitution, conflicting with the holdings in Warhol and
HathiTrust I that potential substitution weighs against transformative purpose even when a use
adds utility. Even so, Kadrey recognized that “an LLM that was designed ... to create works that
competed with the originals without being substantially similar ... could be less transformative
than using them to train a general-purpose LLM, because that use would have the purpose and
character of enabling an LLM to develop substitute works.” 788 F.Supp.3d at 1045 n.6. Unrebutted
evidence here shows that training on news had both the purpose and effect of making the models
better at producing substitutes for news. NP-SOF-788-89, 850-52,869,873, 886. This case is
exactly that in which Defendants’ use has “the purpose and character of enabling an LLM to
develop substitute works”—and as Kadrey foreshadowed, the use is not transformative. Kadrey,

788 F.Supp.3d at 1045 n.6.

" Eldred’s declaration that “every ... fact in a copyrighted work becomes instantly available for
public exploitation at the moment of publication,” 537 U.S. at 219, see OAI-Mot.8, does not
authorize copying expressive publications to “learn” facts.

13
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iv) Training LLMs on news does not serve the “goal of copyright” to
foster creativity.

The “goal of copyright” is to “provide an economic incentive to create original works.”
Warhol, 598 U.S. at 535. LLM outputs, even if unique, are not copyrightable “works” because
they lack human authorship, and their creation demands no “incentives.” Thaler v. Perlmutter, 130
F.4th 1039, 1044 (D.C. Cir. 2025), cert. denied, 146 S. Ct. 1777 (2026). Whatever value generating
them may hold falls outside the fair use doctrine’s grant of “breathing space” for “the creation of
transformative works.” Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).

Nor does such copying serve any of the purposes that controlling authorities have
recognized as “transformative” under factor one. Unlike quoting an original work in a parody or a
review, Defendants’ products do not “provid[e] the public with information about the works or
their authors” or “provide[] a service relating to the copyrighted work[s]” themselves.” Romanova,
138 F.4th at 115-16.% Most cases cited in Romanova involved news reporting—an enumerated
§ 107 purpose—not non-expressive commercial uses like those at issue here. See Romanova, 138
F.4th at 116—-17; Swatch Grp. Mgmt. Servs. v. Bloomberg L.P.,756 F.3d 73, 82, 86 (2d Cir. 2014);
Nuiiez v. Caribbean Int'l News Corp., 235 F.3d 18, 22 (1st Cir. 2000); Time Inc. v. Bernard Geis
Associates, 293 F. Supp. 130, 131-32, 138 (S.D.N.Y. 1968).

The “transformative purpose for copying from the works of others” in Authors Guild v.
Google, Inc. (“Google Books”), unlike here, was “to provide otherwise unavailable information
about the originals” by making them searchable. 804 F.3d 202, 215 (2d Cir. 2015). The Second

Circuit has made clear that “utility-expanding” transformative uses concern expanding the utility

§ While “targeting [a work] is not always required” for a finding of transformative purpose, the
“claim to fairness in borrowing diminishes accordingly (if it does not vanish)” and the
“commercial nature of the use, on the other hand, looms larger” in its absence. Warhol, 598 U.S.
at 54647 & n.21 (cleaned up).

14
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of “the original.” Capitol Records, LLC v. ReDigi Inc., 910 F.3d 649, 661 (2d Cir. 2018); see
generally Jacob Victor, Utility-Expanding Fair Use, 105 Minn. L. Rev. 1887, 1888 (2021) (“These
cases address the use of large quantities of entire copyrighted works in ways that do not add new
expressive content but instead provide new tools for accessing information about these works
and/or for delivering the existing content in a more ‘convenient and usable form.”””). The record
here shows that far from providing a new tool for users to access Plaintiffs’ copyrighted content,
Defendants’ products reduce the need for users to go to the original sources. NP-SOF-1536
(reduction in click through rates), 1422-32. Rather than “enhance the efficiency of access or
engagement with existing works,” those products “exploit” them for their “intrinsic expressive
value,” which lacks “the potential to advance the objectives of copyright [that] may provide the
initial justification [for copying] required under factor one.” 4 Nimmer on Copyright §13F.05.
Google Books illustrates the distinction. “Google’s division of the page [of books it copied]
into tiny snippets” enhanced access to the books themselves because it was “designed to show the
searcher just enough context surrounding the searched term to help her evaluate whether the book
falls within the scope of her interest (without revealing so much as to threaten the author’s
copyright interests).” 804 F.3d at 218. This “favor[ed] a finding of fair use” by ‘“add[ing]
importantly to the highly transformative purpose of identifying books of interest to the searcher,”
except to the extent that “the value of its transformative purpose [was] overcome by its providing
text in a manner that offers a competing substitute.” /d. Google’s snippets did not compete, the
court held, because (unlike an LLM) they were so limited that they impeded the ability of users to
piece together a cohesive narrative from the underlying work. See id. And in the case of works like
“dictionaries and cookbooks,” whose intrinsic purpose was conveying discrete factual information

“for which viewing a small segment is likely to satisfy the searcher’s need,” Google provided no

15
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snippets at all. Id. at 222. Google Books does not stand, as OpenAl asserts, for the proposition that
“[u]sing copyrighted content to create a tool that makes [] facts” expressed in protected works
“more easily discoverable,” without facilitating discovery of the works themselves, “favors fair
use” under factor one. OAI-Mot.8. It holds the opposite: that even the purpose of disseminating
facts does not justify exploiting copyrighted works in a manner that does not relate to the originals
or enhance access to them, and that substitutes for those works.

V) Defendants fail to justify their use of Plaintiffs’ work to train.

To favor fair use under the first factor, a use must be “justified” not only in the “broad
sense” of having a “distinct purpose,” but also “[i]Jn a narrower sense ... because copying is
reasonably necessary to achieve [that] new purpose.” Warhol, 598 U.S. at 531-32. A
transformative purpose “does not in itself dispense with the need for licensing.” Id. at 541.
“Otherwise, ‘transformative use’ would swallow the copyright owner’s exclusive right to prepare
derivative works.” Id. A use that “targets” the copied work, like parody, may be narrowly justified
because it “needs to mimic an original to make its point,” and because of “the unlikelihood that
creators ... will license critical reviews or lampoons of their own productions ....” Campbell, 510
U.S. at 580-81, 592. A use that “does not target” the copied works, like LLM training, must “‘stand
on its own two feet’” with “another compelling justification.” Warhol, 598 U.S. at 540, 543
(quoting Campbell, 510 U.S. at 581).

Defendants have not justified training on Plaintiffs’ works because they have not shown it
was necessary to achieve any claimed transformative purpose. This dooms their reliance on
Google v. Oracle, 593 U.S. 1 (2021); MSFT-Class-Mot.14. In Oracle, “Google used Sun’s code
... ‘only insofar as needed’ or ‘necessary’ to achieve Google’s new purpose.” Warhol, 598 U.S. at

543 n.18. Defendants did not need to copy news at all, much less any particular source, to create

16
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so-called general purpose Al models. NP-CSOF-23. And the Oracle plaintiff refused to license
unless on terms that would have prevented the very purpose found transformative. Oracle, 593
U.S. at 8. Plaintiffs sought to negotiate reasonable licenses with Defendants. “It will not
impoverish our world to require [Defendants] to pay [Plaintiffs] a fraction of the proceeds from
[Defendants’] reuse of [Plaintiffs’] copyrighted work.” Warhol, 598 U.S. at 549, see Kadrey, 788
F. Supp. 3d at 1059 (“So if it isn’t fair use for Meta and other LLM developers to use copyrighted
books as training data without permission, they won’t have to stop working on their LLMs
altogether. They’ll just have to pay for licenses or use books that aren’t copyrighted”).

2. News reporting is expressive. (Factor 2).

On the second fair use factor, the nature of the copyrighted works, Defendants assert that
Plaintiffs publish only “factual” works, and that uses of factual works are presumptively fair. OAI-
Mot.8-9,17; MSFT-Mot.10,18-19. The first argument is easily debunked by reading any of the
Plaintiffs’ Asserted Works (NP-CSOF-1-16); the second is legally incorrect.

Each of the Plaintiffs has asserted a range of works from the various areas in which they
publish, covering art, popular culture, politics, technology, sports, product reviews, health and op-
eds, as well as breaking news and Pulitzer-prize winning stories. NP-CSOF-6-16. Though mostly
non-fiction, these works are not just lists of facts—they contain the expression of their authors,
editors and publishers, thoughtfully arranged and carefully edited. “Although” the Second Circuit
has “previously stated that the second factor tends to favor fair use when the copied works are
factual, rather than fictional, that general statement is an oversimplification” when asserted works
nevertheless reflect the author’s “original expressions.” Hachette Book Grp., Inc. v. Internet
Archive, 115 F.4th 163, 187 (2d Cir. 2024). Such “original expressions of [] facts and ideas,” as in

the Asserted Works, “reflect the author’s individualized expression” that is “close[] to the core of

17
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intended copyright protection.” Id. (cleaned up). This distinguishes pure recitations of fact—such
as the comments by company executives regarding their company’s financials that were at issue
in Swatch Group Management Services Ltd. v. Bloomberg L.P., 756 F.3d 73 (2d Cir. 2014)—from
nonfiction works like those in suit more generally. Hachette, 115 F.4th at 187.

The treatise Defendants cite to suggest a categorical rule giving less protection to
journalism says just the opposite. It says that “a broad rule permitting more generous fair use of
all factual works than of all fictional works should be avoided in favor of a case-by-case approach,”
as “there are frequently gradations as to the relative proportions of ‘fact and fancy’ within any
particular work.” 4 William F. Patry, Patry on Copyright §10:138 (quoting Harper & Row
Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 563 (1985)). Defendants cherry-pick a few
examples from the millions of Asserted Works that Defendants view as being closest to
“compilations of fact” to argue that Plaintiffs’ award-winning journalism warrants only “thin”
copyright protection. OAI-Mot.8-9. But they do not show that such examples are representative
of the Asserted Works, much less an absence of genuine factual dispute on that point.

Cites to cases regarding the right to reprint facts are inapposite because, as shown,
Defendants’ products only predict expression. Supra, § Arg.l.A.l.i.; NP-SOF-
873,1090,1092,1428,1690,1771; Jacqueline C. Charlesworth, Generative AI’s Illusory Case for
Fair Use, 27 Vand. J. of Ent. & Tech. L. 323, 359-60 (2025); see also OAI-SOF-35-39,56. Thus,
while human readers of an authorized copy have a right to “build freely upon the ideas and
information conveyed by a work,” Defendants have no right to copy Plaintiffs’ works for use in
products that exploit expression rather than “ideas” or “information.” Feist Publ’ns, Inc. v. Rural

Tel. Serv. Co., 499 U.S. 340, 350 (1991).

18
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Microsoft seeks to avoid the issue, arguing that the nature of the copyrighted works means
little “when the defendant’s copying transforms the underlying work,” citing to Authors Guild,
Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014). MSFT-Mot.10. This mischaracterizes the
Second Circuit’s discussion: in Authors Guild, the Second Circuit found it significant that the
asserted works were “used for a transformative purpose,” which is not the same as “transforming”
something in the colloquial sense. 755 F.3d at 98 (citation omitted). That Defendants’ products
literally change text from one form to another (e.g., from readable text to tokens) is not the point—
as explained supra, § Arg.l.A.1.ii, Defendants’ purpose is not transformative within the meaning
of copyright law.

3. Defendants copy a vast number of Plaintiffs’ entire works. (Factor 3).

Factor three considers “the amount and substantiality of the portion used in relation to the
copyrighted work as a whole.” 17 U.S.C. § 107(3). “[A] finding of fair use is less likely when the
copying is extensive, or encompasses the most important parts of the original.” Fox News Network,
LLC v. TVEyes, Inc., 883 F.3d 169, 179 (2d Cir. 2018) (cleaned up). Defendants do not contest
they copied millions of Plaintiffs’ works in their entirety for training. MSFT-Mot.11; OAI-Mot.9;
NP-SOF-849.

Defendants collapse Factors 1 and 3, arguing that the extent of their copying “was
reasonable in relation to its transformative pretraining purpose.” OAI-Mot.9 (citing Campbell v.
Acuff-Rose Music, Inc., 510 U.S. 569, 586-87 (1994)); see MSFT-Mot.11. Their own experts
disagree, opining that Defendants did not need to copy Plaintiffs’ works at all to create LLMs

capable of producing human language:

. “No individual work or set of works is required” for training; “any individual
source” is “entirely fungible,” Dr. Callison-Burch, OpenAl technical expert, NP-
SOF-863;
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. “[IIndividual news sources are largely interchangeable,” Dr. Goldfarb, OpenAl
expert, NP-SOF-864; and

. News content “is not necessary” to the models’ performance because “engineers,
model developers, would have ways of training the model in a different fashion to
compensate for the lack of a very, very broad source such as news data.” Dr. John
Lafferty, Microsoft technical expert, NP-SOF-866-867.

In Thomson Reuters, the Third Circuit held that copying even an “insubstantial” amount of
copyrighted work, in the form of headnotes, was not fair where “[c]opying the headnotes was []
not necessary to train ROSS’s AL 2026 WL 2932557, at *8. Because Defendants need not have
copied Plaintiffs’ works at all, let alone in their entirety, the third factor weighs against fair use.

Campbell, 510 U.S. at 586-87.

4. Defendants cannot show that copying to train does not harm the
potential market for Plaintiffs’ works. (Factor 4).

Factor four evaluates “the effect of the use upon the potential market for or value of the
copyrighted work,” 17 U.S.C. § 107, and Defendants bear “the ultimate burden of proving that the
secondary use does not compete in the relevant market,” Hachette, 115 F.4th at 189 (quoting
Warhol, 11 F.4th at 49). Defendants must show the lack of any “likely effect on the market for the
original,” as well as “for potential derivative uses ... that creators of original works would in
general develop.” Campbell, 510 U.S. at 590. They cannot do so for their training and RAG-based
infringement.

Instead, Defendants improperly shift their summary judgment burden in arguing that
Plaintiffs have not shown harm to traffic or financial performance. OAI-Mot.5-6; MSFT-Mot.23.
But the Second Circuit has “never held that the rightsholder bears the burden of showing actual
market harm,” including by presenting “empirical data of their own.” Hachette, 115 F.4th at 190.
Instead, courts “routinely rely on ... logical inferences where appropriate in assessing the fourth

fair use factor.” Id. (collecting cases). The Second Circuit opinion affirmed in Warhol held that
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factor four favored the photographer because of the harm that would occur if “the sort of copying
in which Warhol engaged were to become a widespread practice.” Warhol, 11 F.4th at 50; accord
Hachette, 115 F.4th at 189 (factor four encompasses “not only the market harm caused by the
particular actions of the alleged infringer, but that which would result from unrestricted and
widespread conduct of the same sort.””). Excusing such copying “would effectively destroy [a]
broader market” for licensing, “as, if artists could use such images for free, there would be little or
no reason to pay for them.” /d. (cleaned up). Because that harm was “self-evident,” no empirical
evidence was needed. Id. at 50-51. So too here.

Nor does Defendants’ attempt to rely on Plaintiffs’ revenue trends show that Defendants
have not harmed the potential market for Plaintiffs’ works. In Hachette, the Second Circuit held
that Internet Archive usurped the copyright holder’s market, which “is true even though
Publishers’ revenues have increased in recent years. That Publishers are both profitable and have
lost potential licensing fees as a result of IA’s infringement are not mutually exclusive; both can
be, and here are, true at the same time.” Hachette, 115 F.4th at 193, n.10.

In evaluating market harm under the fourth fair use factor, the Supreme Court has
emphasized that Section 107 of the Copyright Act requires consideration of the impact of the
challenged use not just on the existing market, but also the potential market for the copyrighted
work—including the market for derivative uses. Campbell, 510 U.S. at 590; Harper & Row, 471
U.S. at 566-68. Contra Defendants, see OAI-Mot.11; MSFT-Mot.28-29, cognizable harms may
include lost licensing revenue in “reasonable[] or likely to be developed markets,” including for
transformative uses. Texaco, 60 F.3d at 940. For example, in TVEyes, the Second Circuit found
that lost revenue from a transformative use in a market that the rightsholder might plausibly enter

or license weighed against fair use under the fourth factor. See 883 F.3d at 180. And in Campbell,
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the Supreme Court remanded to consider whether the substitutive aspects of parody harmed a
potential market for licensing derivative works. 510 U.S. at 592-93.°

i) Unlicensed use of the copyrighted works for training harms their
value.

The unique and massive scale of the infringement, and the very nature of LLMs, also weigh
decisively against Defendants on factor four. In Kadrey, Judge Chhabria noted that LLMs “can
generate literally millions of secondary works, with a miniscule fraction of the time and creativity
used to create the original works it was trained on,” and “no other use ... has anything near the
potential to flood the market with competing works the way that LLM training does.” 788 F. Supp.
3d at 1055. Defendants’ products bear this out, generating content that competes with and
supersedes the originals—including verbatim reproductions, detailed summaries, and paraphrases.
NP-SOF-916,984,1018,1053,1092,1145,1442,1822. Courts weigh these harms against the
infringer. Harper, 471 U.S. at 566-67.

Outputting copies and derivatives of the works is a cognizable market harm. In Hachette,
where the works were copied in full and made public, the Second Circuit held that “not only is
[defendant’s] Free Digital Library /ikely to serve as a substitute for the originals, the undisputed
evidence suggests it is infended to achieve that exact result.” 115 F.4th at 190. In Nihon, the Second
Circuit held that abstracts of even fact-heavy financial reports infringed. Nihon, 166 F.3d at 70. In
Associated Press v. Meltwater U.S. Holdings, Inc., 931 F. Supp. 2d 537 (S.D.N.Y. 2013), Judge

Cote found that Meltwater copied articles to provide the “online equivalent to the traditional news

? The statement in Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d Cir. 2006)
that a rights holder “does not suffer market harm due to the loss of license fees” when “use ... falls
within a transformative market” addresses only the “circular” claim that market harm is shown by
lack of payment in the particular case. /d. at 614—15; see 4 Nimmer §13F.08 (discussing “vice of
circular reasoning”). The case does not stand for the proposition that transformative uses are
categorically exempt from licensing.
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clipping service,” unlike search engines that “allow users to sift through the deluge of data
available through the Internet and to direct them to the original source.” Id. at 556. The court held
that the “fourth factor weighs strongly against Meltwater,” because “[t]hrough its use of AP
content and refusal to pay a licensing fee, Meltwater has obtained an unfair commercial advantage
in the marketplace and directly harmed the creator of expressive content protected by the Copyright
Act.” Id. at 560-61. In each instance, the substitutive nature of the use weighed against finding it
fair.

Outputting content that substitutes for the original, whether or not it is “substantially
similar,” is also a cognizable harm. Most recently, in Thomson Reuters, the Third Circuit held that
ROSS’s copying of Westlaw headnotes to train Al for a rival legal research tool harmed both
existing and potential markets for those works. Thomson Reuters, 2026 WL 2932557, at *8-9.
Though the training copies were never made public, by “copying the headnotes and using them to
build its own competing legal-research platform, ROSS appropriated the headnotes’ value for
finding and analyzing judicial opinions and diminished their value as a draw for users to Thomson
Reuters’s legal-research pipeline.” Id. The Third Circuit also found “the market for licensing
headnotes as text to train Al is rapidly developing,” and that ROSS’s unlicensed use harmed
Thomson Reuters in this market. /d.. In sum, training on copyrighted content to generate
substitutive content harms the market—including the licensing market—for the original.

Defendants’ authorities are not to the contrary. In their three “intermediate copying” cases,
copying was necessary to access unprotected functional aspects of computer code. Oracle, 593
U.S. at 30-31; Sega, 977 F.2d at 1514; Sony, 203 F.3d at 605-06. Thomson Reuters distinguished
those cases on precisely this ground. Thomson Reuters, 2026 WL 2932557, at *7. As explained

above, supra § Arg.1.A.1.i, LLMs exploit the expression of works they train and ground on—they
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do not narrowly access or extract underlying facts. Defendants’ other cases likewise did not
involve substitutive harm. In Google Books, search and snippet view were extremely limited
precisely so they would not, and did not, replace demand for plaintiffs’ books. 804 F.3d at 224.
The district court observed that Google Books “helps readers find their work, thus increasing their
audiences. Further, Google provides convenient links to booksellers to make it easy for a reader to
order a book. In this day and age of on-line shopping, there can be no doubt but that Google Books
improves books sales.” Authors Guild, Inc. v. Google Inc., 954 F.Supp.2d 282, 293 (S.D.N.Y.
2013), aff’d, 804 F.3d 202 (2d Cir. 2015).!° Here, Defendants’ documents are littered with
admissions that their products substitute for and threaten the market for news. NP-SOF-1425-
32,1473,1525-26,1672,1677; NP-Mot.52-54.

Courts distinguish substitutive harm from non-cognizable harm, such as a bad review or
parody, that suppresses demand by targeting a work. On Davis v. Gap, Inc., 246 F.3d 152, 175 (2d
Cir. 2001); Campbell, 510 U.S. at 591-92. Here, the harm stems from a substitutive use—and one
that allows Defendants to avoid paying “the customary price” for it. See Davis, 246 F.3d at 175.
In Google Books, 804 F.3d 202, there was no substitution to address because Google had disabled
“snippet view entirely for types of books for which a single snippet is likely to satisfy the searcher’s
present need for the book, such as dictionaries, cookbooks, and books of short poems.” Id. at 210.
Here, as the OpenAl employee responsible for ChatGPT admits, the “products are largely

substitutive, period.” NP-SOF-1473.

19 See also HathiTrust, 755 F.3d at 99 (lost sales from digital search not cognizable because the
search function did not replace demand for the book); Bill Graham, 448 F.3d at 615 (use of
photographs for historical discussion did not replace demand for the expressive content of the
photographs).
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Turning to infringing outputs, Defendants argue that (1) they are “extremely rare” and (2)
harm from outputs containing only the “facts” and not the “expression” is not cognizable. OAI-
Mot.8-10,13; MSFT-Mot.18. Both claims are false, or at the very least, raise factual issues as to
the broader universe of substitutive outputs that rely on Plaintiffs’ content.

a) Defendants’ products output substantially similar copies
of the works used for training.

Defendants’ products output substantially similar copies of Plaintiffs” works memorized
during training. NP-Mot.65-67; NP-SOF-938-56, 1056, 1139-74; NP-CSOF-115-117,137.

Plaintiffs’ experts’ empirical studies show that the LLMs output at least- additional
Asserted Works. NP-CSOF-137. For instance, GPT-4 output 289 words of a paywalled New York

Times article when prompted with only its title:
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NP-SOF-968.

Defendants’ (incorrect) assertion that infringing outputs are “rare” or involve few Asserted
Works cannot save them, MSFT-Mot.14, OAI-Mot.4-5,8-9, particularly under the “unrestricted
and widespread conduct” standard relevant to factor four. Hachette, 115 F.4th at 189. As the
Supreme Court explained in Harper: “Isolated instances of minor infringements, when multiplied

many times, become in the aggregate a major inroad on copyright that must be prevented.” 471
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U.S. 539, 569 (1985) (quoting S.Rep. No. 94473, p. 65 (1975)); cf. Nihon, 166 F.3d at 71-72
(rejecting “defendants’ argument that any infringement was de minimis because 20 abstracts
represent only a tiny fraction of the 17,000 abstracts they published in 1997”); see also Thomson
Reuters,2026 WL 2932557, at *8 (rejecting ROSS’s argument that “it took an insubstantial portion
of Thomson Reuters’s work—only 0.08% of Thomson Reuters’s 28 million headnotes™).

At minimum, material facts are disputed as to how often (not whether) the LLMs output
copies of Plaintiffs’ articles. See supra § Background.C; NP-CSOF-112-117.

b) Defendants’ products output substitutive summaries,
pink slime, and other content proximately derived from
the training data.

Defendants argue—incorrectly—that their products output only “facts,” but offer no
analysis of how often outputs include protected expression or otherwise substitute for the Asserted
Works outside of verbatim copying. In Nikon, the Second Circuit found the fourth factor “weighed
strongly against fair use” “because [Defendants’] abstracts compete with and supersede the Nikkei
articles.” 166 F.3d at 73. And even a one-paragraph abstract of an article that “consist[ed] almost
entirely of Nikkei’s reporting of unprotected facts” was a “close call” as to substantial similarity.
Id. at 71. Close paraphrases and summaries of expressive works have long been found infringing.
See Salinger v. Random House, 811 F.2d 90, 97-98 (2d Cir. 1987).

Defendants ignore the record showing that their products output summaries, derivatives,
and other content (including hallucinations and pink slime) that supplant demand for Plaintiffs’

works. For instance, ChatGPT output a “discussion” of a Mercury News article that merely

paraphrased it. NP-SOF-1069.
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In another example, ChatGPT output three paragraphs summarizing a Times article about

a famous ballet choreographer.
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NP-CSOF-204. Indeed, Defendants train and instruct their products to_

ii) Unauthorized training on news harms the market fo license for
that use.

Defendants’ training-based infringement impairs Plaintiffs” ability to license their content
n “traditional, reasonable, or likely to be developed markets.” 7Texaco, 60 F.3d at 930. Plamntiffs
have identified three markets: (i) the established market for news publishing, (i1) the established
market for licensing news, and (ii1) the developing market for licensing data (including news) for
generative Al purposes. NP-SOF-81. Texaco, 60 F.3d at 929 (“[A] copyright holder is entitled to
demand a royalty for licensing others to use its copyrighted work.”). Outputting copies and
derivatives of Plaintiffs’ works for free necessarily diminishes demand for licenses in the
established publishing and licensing markets. Hachette, 115 F.4th at 190 (“it is difficult to compete

with free™).
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News Plaintiffs’ motion refutes Defendants’ claim that a licensing market for LLM training
does not exist and is unlikely to develop. NP-Mot.71-72. As Defendants’ experts recognize,
OpenAl and Microsoft have themselves already licensed media content to train their GAI models.
NP-SOF-136-140; see NP-SOF-148,153-208,210-228. OpenAl alone has licensed content from
more than. media companies for “training” and “display” uses — with annual minimum payments
of as much as _ per year. NP-SOF-147-149. Similarly, Microsoft has entered into at
least. GenAl license agreements and has thus far paid up to _ for access to licensed
content. NP-SOF-207,209. Moreover, Defendants intentionally targeted and prioritized licensing
high-quality news content. NP-SOF-146. Third parties’—including Amazon, Google, Meta,
Perplexity, ProRata.ai, and Mistral Al—licensing of news content for LLM training further
evidence the existence of a developing market. NP-SOF-247-94. To paraphrase the famous song
Do You Love Me? from Fiddler on the Roof: “If that’s not [a licensing market], what is?”

Nothing prevents Defendants from licensing the Asserted Works for training.

iii) Widespread and unrestricted training on news will harm the
market for news.

Defendants ignore the impact on Plaintiffs if training LLMs to output news content from
past and present were to become widespread and unrestricted. OpenAl addresses it only in a
footnote, and then only as to RAG. OAI-Mot.18, n.14. Microsoft does not address it at all. But
nearly two centuries of precedent require consideration of the harm if others widely adopt the
challenged conduct. See Folsom v. Marsh, 9 F.Cas. 342, 349 (No. 4,901) (CCD Mass. 1841)
(Story, J.) (if widespread conduct of the same sort of the Defendant were adopted by other parties,
then the “plaintiffs’ copyright [would] be totally destroyed.”).

Unrestricted and widespread training of substitutive generative Al products on news

content will severely harm all markets for news. NP-CSOF-165-175. See Warhol, 11 F.4th at 50
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(finding widespread practice “risks disincentivizing artists from producing new work by

decreasing its value — the precise evil against which copyright law is designed to guard.”); infra §

Arg.l.A 4.iii. Plaintiffs’ opening brief addresses this harm at pages 65-70, citing ample evidence.
Defendants argue that rights holders can “opt out” of the infringing conduct. But, putting

% <6

aside that publishers have no legal obligation to opt-in to copyright protection, Defendants’ “opt-
out” mechanisms are ineffective. Infra, § Arg.Il. Moreover, Defendants implemented them years
after training and releasing all but two of the LLMs in suit. NP-SOF-512-16,549-64. And those
two—GPT-40 and 4o-mini—were still trained on at least hundreds of thousands of Plaintiffs’
articles. NP-SOF-1186-87,1210-12.

Nor do output guardrails mitigate the harm caused by widespread use. OpenAl
implemented its “fail safe” filter (OAI-Class-Mot.12)—the Giraffe anti-regurgitation Bloom
filte—only for entities that sued OpenAl, and only after they sued. NP-SOF-1151, NP-CSOF-
136. The Bloom filter is thus not a product feature but a tactic, adopted at the direction of OpenAl’s
counsel, solely to block verbatim regurgitation of litigants’ content (and even then, -
_ NP-CSOF-136. And unlike Google’s snippet limitation in Authors
Guild, which was a feature of the product, it does not apply to all training content, or even all news
content. In fact, OpenAl admits it cannot be implemented broadly because the filter’s size is
capped. NP-SOF-1152. This litigation-specific tactic therefore deserves no weight. See Friends of
the Earth, Inc. v. Laidlaw Env't Servs. (TOC), Inc., 528 U.S. 167, 173-74 (2000) (voluntary

cessation of conduct that may be resumed insufficient to moot case); TVEyes, 883 F.3d at 175,

179-181 (assigning no weight to defendant’s made-for-litigation mitigation).
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iv) Public Benefits and Harms

OpenAl argues that ChatGPT “provides innumerable public benefits” that should count in
the fair use analysis. OAI-Class-Mot.38. OpenAl does not mention the potential for its products to
cause spectacular public harms: they may kill billions of people, start a war with China based on
false information, help terrorists produce weapons of mass destruction, or produce a generation of
students (including law students) who never learn to write. NP-CSOF-201-08. Nor does it address
the “existential threat” to content creators that OpenAl’s Head of ChatGPT prophesies, which
includes the news industry. NP-SOF-1466. News Plaintiffs submit that any public benefit and harm
analysis weighs decisively in their favor, as the continued existence of journalism is essential to
an informed public and healthy democracy. As the court observed in Meltwater:

the world is indebted to the press for triumphs which have been gained by reason
and humanity over error and oppression. Investigating and writing about
newsworthy events occurring around the globe is an expensive undertaking and
enforcement of the copyright laws permits AP to earn the revenue that underwrites
that work. Permitting Meltwater to take the fruit of AP’s labor for its own profit,
without compensating AP, injures AP’s ability to perform this essential function of
democracy.

931 F. Supp. 2d at 553; accord Warhol, 598 U.S. at 549.

B. Copying for RAG is not fair use.

1. The purpose and character of RAG, and its commercial nature, does
not support fair use (Factor 1).

Defendants’ fair use defense fares no better for RAG than it does for training. It amounts
to the claim that RAG is transformative because it is a “new product.” MSFT-Mot.14. But Warhol
rejects the proposition that creativity or innovation alone justify fair use under the first factor. See
Warhol, 598 U.S. at 543 n.18. Like the Warhol dissenters, Defendants offer “no limiting principle
for [their] apparent position that any use that is creative”—or here, novel or useful—“prevails

under the first fair use factor.” Id. at 548. That position is the technological equivalent of the
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9 ¢

dissenters’ “treat[ment] of the first factor as determined by a single fact: ‘It’s a Warhol.”” /d. at
544 n.19.

RAG outputs are not copyrightable works. See supra, § Argl.A.l.iv. Generating
statistically probable text bears no relation to the “goal of copyright” to “provide an economic
incentive to create original works.” Warhol, 598 U.S. at 535. And RAG no more “extracts facts”
or “uses uncopyrightable elements” of works, OAI-Mot.15, than training does. See supra §
Arg.L.A.1.i-11.

Nor does RAG “provide[] otherwise unavailable information about the original.” Warhol,
598 U.S. at 544-545 (citing Google Books, 804 F.3d at 215-16). The “enhanced efficiency” that
Microsoft cites as a “transformative purpose” in 7VEyes, MSFT-Mot.16—17, likewise concerned
“enabl[ing] nearly instant access to a subset of material—and to information about the material—
that would otherwise be irretrievable, or else only retrievable through prohibitively inconvenient
or inefficient means.” 883 F.3d at 177.!! Unlike the physical books in Google Books or the
broadcasts in TVEyes, Plaintiffs’ works are already digital and findable through existing search
engines, including Microsoft’s.

No authority supports Defendants’ claims that the ability to “opt out” matters for fair use.

MSFT-Mot.18. Even if it did, Defendants didn’t really offer it. Microsoft kept grounding on

content flagged “NOARCHIVE” to opt out of Copilot after announcing it would stop. NP-SOF-

517, 520. open 1,
B 75 OF 757 39. And OpenAl filtered outputs

for verbatim regurgitation (from training or RAG) only for publishers that had already sued it. NP-

' Microsoft ignores that the copier in TVEyes lost on fair use because the use, however
transformative, could have been licensed. 883 F.3d at 180—181.

33



Case 1:25-md-03143-SHS-OTW  Document 2118 Filed 10/23/26 Page 43 of 76

SOF-1151. Measures limited to rightsholders that block or sue are unlike the design features that
categorically “protect[ed] against ... serving as an effectively competing substitute” in Google
Books. 804 F.3d at 222.

Defendants simply ignore the admissions, made by OpenAl’s Head of ChatGPT, that their
grounded LLM products “are largely substitutive, period” and “will get more and more substitutive
as they get better.” NPSOF-1473—-74. And Microsoft seeks to downplay outputs users receive from
Copilot as merely a “conversation with the internet,” MSFT-Mot.1, which knows certain facts.
MSFT-Mot.15, 17. But Copilot’s extraction of Plaintiffs’ content is not a conversation; it is
exploitation of the copied underlying expression for unreciprocated commercial gain.

Microsoft’s comparison of Copilot to the “news reporting” in Swatch backfires. See MSFT-
Mot.17-18 (citing Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg L.P., 756 F.3d 73, 83 (2d Cir.
2014)). The Swatch plaintiff was the subject of the reporting, not a competitor of the defendant
news organization. 756 F.3d at 84. As to competitors, “[a] news organization ... may not freely
copy creative expression solely because the expression is newsworthy.” Id. at 85. Because
Plaintiffs are news organizations, likening Copilot to one puts RAG on the wrong side of Swatch.

That RAG involves intermediate copying, MSFT-Mot.19-20, is immaterial where the
ultimate purpose is substitutive. See supra § Arg.I.A.1 (Factor One, training). And the extent to
which RAG causes substantially similar outputs is (at best for Defendants) hotly disputed, further
precluding summary judgment for Defendants. See infra, § Arg.1.B.3. (Factor Three, RAG).

2. The copyrighted works are expressive (Factor 2).

The nature of the copyrighted works does not vary across uses: those works are expressive

and warrant strong protection under the copyright laws. See supra, § Arg.1.A.2.
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3. Defendants substantially copy Plaintiffs’ entire works for RAG (Factor
3).

OpenAl claims to use “no more of any work than is reasonably necessary” to inform
ChatGPT’s responses and that ChatGPT is “not designed to share protected expression,” OAI-
Mot.17; Microsoft makes the same claims with respect to Copilot, MSFT-Mot.19-22. This
obfuscates the fact that RAG entails copying entire articles, MSFT-Mot.19 (conceding “all tokens
from a news article could be used for grounding”); NP-SOF-1004-06—and those copied articles
are used to inform millions of news-related queries, see, e.g., NP-SOF-1489.

Microsoft’s claim that Plaintiffs can “control the ‘amount and substantiality’ of the
grounding copy used through Microsoft’s metatags,” MSFT-Mot.19, is no more relevant or true
for the third factor than the first. “[L]imit[s on] how many words from any single source can appear
in its response,” OAI-Mot.17-18, and “measures designed to drive matching outputs ‘as close to

299

zero as possible,”” MSFT-Mot.20, conflate grounding and outputs—distinct infringing uses that
require separate fair use analyses. Warhol, 598 U.S. at 533 (fair use must be analyzed per use).
Grounding is an independent infringement.

Even so, Defendants’ regurgitation controls are neither consistent nor reliable. Supra, §
Background.C. OpenAl understood its model was “too happy to regurg[itate] or summarize the
whole content of copyright pages.” NP-SOF-984. OpenAl’s expert acknowledges that Browse
versions varied in whether they instructed the model not to regurgitate retrieved content. NP-SOF-
995-1000. And regurgitation did occur. See NP-Mot.15-31. Additionally, ChatGPT users could
use “Browse” to bypass paywalls: OpenAl researchers noted that ChatGPT could “access the
content” behind a paywall, including for “new york times too,” describing this as “Great to avoid

expensive subscriptions” but “[n]ot great for any company that provides a subscription-based

service.” NP-SOF-979; see NP-SOF-978-989.
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Microsoft’s claim that Copilot does not output Plaintiffs’ content fares no better. MSFT-
Mot.20-23. Rather than deny that Copilot sometimes outputs Asserted Works verbatim, it argues
that the 16-word matching threshold Plaintiffs’ expert used is “de minimis” and “not a copyright
problem.” /d. But it “is not possible to determine infringement through a simple word count; the
quantitative analysis of two works must always occur in the shadow of their qualitative nature.”
Nihon, 166 F.3d at 71. Dr. Goldstein’s examples show Copilot providing substantial copied
content. Below is one example (the - text 1s Copilot’s answer, followed by the asserted

article, with copied text highlighted.)
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NP-CSOF-48. In another, Copilot reproduced nearly an entire Chicago Tribune poem:
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NP-CSOF-49. And in another, Copilot argues that One River North could become Denver’s next

architectural icon, copying verbatim the persuasive, expressive style of a Denver Post article:

NP-CSOF-50. Unlike in Microsoft’s cited cases, liability here is not speculative. MSFT-Mot.21.

And while Microsoft cites Hanagami v. Epic Games, Inc., 85 F.4th 931 (9th Cir. 2023) for the
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proposition that copying “one sentence” is generally “de minimis,” that quote concerns the “literary
realm,” not journalism, whose shorter works make shorter copying more likely substantial'?; and
the same opinion adds that “[n]evertheless, the proper inquiry does not turn on the mere length of
the copied material” but on its significance. 85 F.4th at 946.

Finally, Microsoft argues that “over 99%” of Copilot outputs lack regurgitation, MSFT-
Mot.21; but its own 0.73% infringement rate, extrapolated across over 1 billion output logs, yields
millions of infringements. “As Learned Hand declared long ago, ‘no plagiarist can excuse the
wrong by showing how much of his work he did not pirate.”” Nihon, 166 F.3d at 72 (quoting
Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 56 (2d Cir. 1936)); Thomson Reuters, 2026
WL 2932557, at *8.

4. RAG harms the market for Plaintiffs’ works (Factor 4).

As noted above, RAG copies the exact words—the “expression”—of entire works; it does
not somehow extract underlying facts. NP-CSOF-44-46; MSFT-Mot.19; OAI-Mot.13, n.10 (“if a
user specifically asks for a URL’s full text, it may inadvertently fulfill this request”). As a direct
result, RAG outputs content that infringes, competes with, and supersedes Plaintiffs’ works—
verbatim reproductions, detailed summaries, paraphrases, or low-quality “pink slime” versions.
NP-CSOF-48-50,172-73,204.

OpenAl’s example illustrates this copying. OAI-Mot.17 (citing OAI-SUF 4] 153). There,

I, -0A-56.1-0pp-155. |

2 13

12 Microsoft’s citation to Google Books fails for the same reason: the court found Google’s “snippet
view does not reveal matter that offers the marketplace a significantly competing substitute” for
the books given the snippets’ limitations compared to a book's full text. /d. at 222.
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In the conversation below, Browse extracted and regurgitated full spans of a Mercury News

article. Red highlighting shows original article text copied by ChatGPT, with its expression fully

preserved.
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NP-SOF-1067. For the reasons in Section Arg.[.A.4, supra (Training Factor 4), the Court
should consider all substitutive effects of Defendants’ grounding on Plaintiffs’ works. On this
record, Defendants cannot show that grounding LLMs on Plaintiffs’” works to generate “news-like”
outputs does not harm the value of, or the licensing market for, those works.

i) ChatGPT and Copilot ground on Plaintiffs’ works to generate
“news-like” outputs that supplant the works.

As with training, Defendants assert that their RAG products only output expression in
“exceedingly rare” cases. They are wrong. See supra §§ Background.A, Arg.I.A.1,3. Copilot
copies and outputs Plaintiffs’ works through RAG, and Plaintiffs have moved for summary
judgment on an illustrative set of 161 works copied across 180 Copilot conversations. NP-Mot.44—
49 & Exs. O and P.

These reflect a small sample of the tens of thousands of works Defendants copied to ground
LLM outputs. NP-SOF-1233—-1256. Plaintiffs’ experts found at least 59,596 Copilot outputs
containing verbatim content from the asserted works. MSFT-Mot.22. Microsoft’s expert found
even more in Copilot outputs and the RAG pipeline. NP-SOF-1236, 1246. Plaintiffs’ experts also
found - of instances of OpenAl copying and outputting verbatim expression from

Plaintiffs’ works through RAG and from memorized training data. See, e.g., NP-Mot.17-29.!3

Scaing s sampic o, [
I ' 7-C5F-202

As discussed in Section Arg.l.A.4.i.b, supra, Defendants’ RAG analysis addresses only

verbatim outputs, ignoring those that are substantially similar. Even so, Plaintiffs’ expert found

13 The number of instances is disputed partly because of OpenAl’s discovery misconduct. ECF
1617.

42



Case 1:25-md-03143-SHS-OTW  Document 2118 Filed 10/23/26 Page 52 of 76

that Defendants’ products systematically “leak” verbatim grounding content into outputs around
5-10% of the time. NP-SOF-1010-1012, 1032—-1033. Defendants also ignore evidence that their
tools ground heavily on news. NP-SOF-977-1035. About 40% of ChatGPT conversations, and
18% of Copilot conversations, that invoke RAG, rely on news publisher content. NP-SOF-1020—
1022, 1029-1030. OpenAl also hosts hundreds of CustomGPTs that use RAG to retrieve and
display paywalled news content, including Plaintiffs’, for free. NP-SOF-588-596, 1468—1470;
supra, § Background.A.

Defendants’ RAG products are distinguishable from Google Books in two ways. First,
Google imposed guardrails on snippets “that substantially protect[] against its serving as an
effectively competing substitute for Plaintiffs’ books,” including limiting the size, availability, and
continuity of snippets from a single work, and excluding whole categories of factual works “for
which viewing a small segment is likely to satisfy the searcher’s need.” Google Books, 804 F.3d
at 222. Defendants have none of these limits. Their “snippets” can be an entire article, users can
get additional “snippets” by asking for more, and no classes of vulnerable works are excluded. NP-
CSOF-205.

Second, unlike Google Books, which made “available significant information about those

books,” 804 F.3d at 217, Defendants’ products give users “a complete, sufficient answer without

ever leaving the chat window.” NP-CSOF-195. Per Microsoft, _

_ NP-SOF-1462. Copilot’s homepage boasts: “instead of clicking through links,
we can talk about whatever you’re curious about.” NP-SOF-1524.
Defendants offer no evidence that including inconspicuous hyperlinks to RAG sources in

their fully request-satisfying outputs mitigates such substitution. Rather, such links have up to a
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94% lower click-through rate than in traditional Bing results. NP-SOF-1536. Dozens of sources
report similar declines for ChatGPT. NP-SOF-1539-1546. Microsoft characterizes these
declines—from which the Court can infer present harm—as “not direct harm from a substitutive
use, but indirect harm from a transformative one.” MSFT-Mot.30. But in Meltwater, the court
considered reduced ‘“clicked-through” rates compared to Google search and concluded that
“[i]nstead of driving subscribers to third-party websites, Meltwater news acts as a substitute for
news sites operated or licensed by AP.” 931 F. Supp. 2d at 554. Likewise here, users rarely click
cited sources because Defendants’ products substitute for them.

ii) Defendants’ use of Plaintiffs’ works for RAG harms their value in
the licensing market.

Defendants’ RAG-based infringement impairs Plaintiffs’ ability to license their content in
the same three markets as for training—those for news publishing, licensing news, and for
licensing data (including news) for generative Al purposes. NP-SOF-1635-1682; NP-CSOF-176—
78. OpenAl does not dispute that RAG is an established licensing market. OAI-Mot.18-19.
Microsoft does, claiming “no such market existed or was likely to develop prior to the advent of
web grounding itself.” MSFT-Mot.29. Microsoft is wrong. A market for licensing data for RAG
already exists. NP-Mot.71-72. OpenAl alone has entered into at least . licenses to use
copyrighted media content for that purpose. NP-SOF-147. Third parties pay to license news
content for RAG, including Amazon, Google, Meta, Perplexity, ProRata.ai, and Mistral Al. NP-
SOF-247-294. Publishers also rely on their copyrighted works to power their own RAG-based
tools, such as The Washington Post’s “Ask The Post AL,” New York Post’s “Hamilton” chatbot,
and the NewsGuard Al ChatBot. SF. Plaintiffs have also licensed their content for RAG. NP-SOF-
229-233 (NYT-Amazon).

Nor have Defendants identified any significant barriers to licensing for RAG.

44



Case 1:25-md-03143-SHS-OTW  Document 2118 Filed 10/23/26 Page 54 of 76

iii) Widespread and unrestricted RAG grounding threatens news
publishing.

Defendants’ own documents predict a “doom loop” for news publishing if grounding on
news becomes widespread and unrestricted. NP-SOF-1672-1675; NP-Mot.72—74. As to RAG,
Defendants have identified news as an important use case that aims to replace traditional search.
NP-SOF-1513-1517. About 40% of ChatGPT conversations and 18% of Copilot conversations
that invoke RAG rely on at least one news website. NP-SOF-1020-1022, 1029-1030.

Defendants’ experts recognize that Google Al Overviews, another RAG-based product,
have harmed Plaintiffs by reducing referral traffic. NP-SOF-1780—-1788. Copilot is no different,
cutting click-through rates to Plaintiffs’ cited websites by up to 94% compared to Bing Search
(NP-SOF-1536)—far more than the 12% decrease Microsoft believed would have “substantial
impact” (NP-SOF-1543). As OpenAl’s Head of ChatGPT presaged, without traffic to content
owners, “[t]here’s no incentive to create content anymore.” NP-SOF-1544.

I1. Defendants have no implied license to ground on Plaintiffs’ content.

Defendants seek summary judgment on an implied license defense only for RAG—not
training. They claim that, from the moment they disclosed certain information (for OpenAl, its
bots’ identities; for Microsoft, its new interpretation of preexisting metatags), their grounding was
impliedly licensed so long as Plaintiffs did not “disallow” the bots in robots.txt or use the
NOARCHIVE metatag. This is like saying a homeowner invited a burglary by not double-locking
the door.

A defendant asserting this defense “bears the burden of proof to show that a plaintiff
impliedly licensed its work for the defendant’s use.” Flo & Eddie, Inc. v. Sirius XM Radio Inc., 80
F. Supp. 3d 535, 539 (S.D.N.Y. 2015) (citing Bourne v. Walt Disney Co., 68 F.3d 621, 631 (2d

Cir. 1995)). “That burden is not easy to meet.” Id. A defendant must show a “meeting of the minds
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between the parties to permit the particular usage at issue.” ABKCO Music, Inc. v. Sagan, 50 F.4th
309, 320 (2d Cir. 2022); see also, e.g., SmithKline Beecham Consumer Healthcare, L.P. v. Watson
Pharm., Inc., 211 F.3d 21, 25 (2d Cir. 2000) (“[C]ourts have found implied licenses only in
‘narrow’ circumstances...” (citation omitted)). A license may not “arise out of the unilateral
expectations of one party.” Jose Luis Pelaez, Inc. v. McGraw-Hill Glob. Educ. Holdings LLC, 399
F. Supp. 3d 120, 142 (S.D.N.Y. 2019) (citation omitted). Defendants cannot carry their burden
because the law does not require Plaintiffs to either “opt out” of infringement or grant an implied
license; and in any event, Plaintiffs did opt out—expressly.

A. Plaintiffs lacked notice of the particular use and intent to license.

An implied license requires that the licensor know what the licensee is doing and intend to
allow it. E.g., SHL Imaging, Inc. v. Artisan House, Inc., 117 F. Supp. 2d 301, 317 (S.D.N.Y. 2000).
Plaintiffs had neither knowledge nor intent here—or at minimum, there is a fact question.

When OpenAl announced its ChatGPT-User bot in March 2023, “grounding” Generative

Al products was, by Defendants’ own admission, _ NP-CSOF-69; NP-CSOF-71

(OpenAI’s employee ||| GGG : ;- «/s0 NP-CSOF-69 (July 2023
Microsoft email acknowledging _). As such, it cannot be surprising

that Plaintiffs did not disallow this “grounding” bot right away—to the extent a given Plaintiff was

aware of a bot at all, they needed time to learn what it meant and figure out what to do. For

example. when [
I 0 hat & highleve

description of “grounding” is not adequate notice of the at-issue use. NP-CSOF-72.
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Microsoft’s September 22, 2023, blog post reinterpreting the NOARCHIVE tag likewise
never explains what “grounding” entails. MSFT-SOF-82 & Ex. 21.A. Given the world’s
unfamiliarity with “grounding” and Defendants’ new uses of robots.txt and metatags, Plaintiffs
lacked notice of the “particular usage at issue,” ABKCO Music, 50 F.4th at 320 (requiring
agreement as to the “particular usage”). See, e.g., NP-CSOF-69-70, 88, 89. Without notice, there
could be no knowledge or intent to license.

Defendants’ district court cases, Field v. Google Inc.,412 F. Supp. 2d 1106 (D. Nev. 2006)
and Parker v. Yahoo!, Inc., No. 07-2757, 2008 WL 4410095 (E.D. Pa. Sept. 25, 2008) concerned
controls for a well-known, long-established use: caching for search. Field, 412 F.Supp.2d at 1111-
1112; Parker, 2008 WL 4410095, at *1. Neither suggests that publishers must immediately
implement a new block in a new technological field or else be deemed to have granted a license.
That both cases involved the NOARCHIVE tag for a different purpose underscores the novelty of
Microsoft’s interpretation—and the unreasonableness of expecting Plaintiffs to immediately adopt
it, especially since other companies still read the tag as applying to caching for search. See infra,
Section II.C. Neither case even addressed robots.txt as potentially creating an implied license.
And neither binds this Court. See Graham v. Prince, 2023 WL 3383029, at *23 (S.D.N.Y. May
11, 2023) (noting Field is not controlling).

B. Plaintiffs told Defendants not to use their content.

Plaintiffs repeatedly told Defendants they could not use their copyrighted content for
Generative Al products through their terms of service, paywalls, letters, and these lawsuits. “[A]t
the risk of being obvious, the demand that defendants stop exploiting [Plaintiffs’ works] cannot be

construed as a meeting of the minds about anything.” ABKCO Music, 50 F.4th at 321.
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Since before Defendants began grounding in 2023, News Plaintiffs’ Terms of Service have
prohibited using robots, spiders, scripts, or other software to scrape, collect, or copy content
without permission. NP-SOF-524,529-547. On April 3 and 4, 2023—Iess than a month after
OpenAl disclosed its RAG bot, ChatGPT-User, and months before Microsoft’s metatag
announcement—The Times emailed Microsoft and OpenAl asking whether they used Times
content for “Al training or any related purposes,” and referring Defendants to its Terms of Service
prohibiting scraping Times content absent express permission. NP-SOF-526; NP-CSOF-72.

News Plaintiffs never granted either Defendant permission to scrape for grounding.
Instead, on December 27, 2023, The Times sued Defendants for infringement, including through
RAG. See N.Y. Times Co. v. Microsoft Corp., 1:23-cv-11195-SHS-OTW, Dkt. 1. See
SimplexGrinnell LP v. Integrated Sys. & Power, Inc., 642 F. Supp. 2d 167, 193 (S.D.N.Y. 2009)
(rejecting implied license argument where plaintiff sent defendant a letter objecting to their use
and filed suit within nine months of the letter). Each Plaintiff has similarly filed suit. See Daily
News, LP v. Microsoft Corp., 1:24-cv-03285-SHS-OTW, Dkt. 1; Ctr. for Investigative Reporting,
Inc. v. OpenAl, Inc., 1:24-cv-04872-SHS-OTW, Dkt. 1; The Intercept Media, Inc. v. OpenAl, Inc.,
1:24-cv-01515-SHS-OTW, Dkt. 1; Ziff Davis, Inc. v. OpenAl, Inc., 1:25-cv-04315-SHS-OTW,
Dkt. 1. Defendants cannot claim an implied license for the very conduct for which Plaintiffs sued.

This is not a case in which a license “may be inferred based on silence” or “lack of
objection.” Plaintiffs objected. OAI-Mot.19 (quoting Plaid Takeover, LLC v. Owens, 2023 WL
6541300, at *7 (S.D.N.Y. Oct. 6, 2023)); Keane Dealer Servs., Inc. v. Harts, 968 F. Supp. 944,

947 (S.D.N.Y. 1997) (implied license could only exist “up until the time of the institution of [the]
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action,” prior to which plaintiff had (unlike here) remained silent).!* In addition to the above,
Plaintiffs also added robots.txt notes referencing their terms of service, added terms barring
generative Al use to Microsoft’s license to The Times, and implemented Defendants’ own
promoted measures—robots.txt disallows and NOARCHIVE metatags. E.g., NP-SOF-491-500,
502-504, 508, 527-528; NP-CSOF-77, 84, 85. None worked; Defendants kept scraping and
grounding on News Plaintiffs’ content. See infra, Section II.C.

C. Licensing is not an “opt-out” regime.

Defendants’ theories also fail as a matter of law: requiring publishers to monitor specific
companies and bots to opt out of licensing subverts the very concept of a license as a grant. As
Judge Cote explained in Meltwater, an implied license theory requiring publishers to constantly
adjust web controls for third parties’ changing uses “would shift the burden to the copyright holder
to prevent unauthorized use instead of placing the burden on the infringing party to show it had

properly taken and used content.” 931 F.Supp.2d at 563.'° That is not the law. See, e.g., Authors

4 OpenAl’s other cases are no more helpful. In De Forest Radio Tel. & Telegraph Co. v. United
States, 273 U.S. 236 (1927), the Supreme Court found a license to make and use “audions”
(vacuum tubes) where the plaintiff furnished the United States the materials and information for
their creation and affirmatively “assist[ed] the United States to a prompt making of the audions for
its use.” Id. at 241. In Lukens Steel Co. v. Am. Locomotive Co., 197 F.2d 939, 940 (2d Cir. 1952),
the plaintiff sat silent for four and a half years, knowing the defendant was spending substantial
money manufacturing infringing products, and even sent the defendant business. “Silence in this
atmosphere was misleading.” Id. at 941. Neither resembles this case, where Plaintiffs loudly
objected.

15 OpenAl argues in a footnote that lacking expert testimony, Judge Cote misunderstood how
robots.txt “disallows” function. OAI-Mot.20 n.15. But expert testimony was not needed because
the parties agreed on how robots.txt works, and nothing in the opinion suggests misunderstanding.
See Meltwater, 931 F.Supp.2d at 563. Indeed, OpenAl’s own description confirms that robots.txt
is an on-off switch that does not distinguish between a crawler’s different uses. OAI-SOF-169;
NP-CSOF-74. That OpenAl purportedly designates specific crawlers for specific uses (training,
RAG, and indexing) only highlights that, in OpenAI’s view, publishers must constantly monitor
for new bots and decide whether to disallow all versions of an activity based on whatever any of
the hundreds or thousands of generative Al companies discloses about their bots.
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Guild v. Google, Inc., 770 F. Supp. 2d 666, 682 (S.D.N.Y. 2011) (“[1]t is incongruous with the
purpose of the copyright laws to place the onus on copyright owners to come forward to protect
their rights when [Defendant] copied their works without first seeking their permission.”).

Nor must publishers employ a “hard block”—that is, server-side software that blocks third
parties from accessing content, OAI-Mot.19—which is expensive. NP-CSOF-75. Plaintiffs need
not pay extra to protect their copyrights. Cf. Shapiro, Bernstein & Co. v. H. L. Green Co., 316 F.2d
304, 308 (2d Cir. 1963) (burden of policing for infringement falls on infringer rather than copyright
holder).

Defendants’ regime would force publishers into an impracticable, unfair game of whack-
a-mole with ever-changing Al companies and bots. See Meltwater, 931 F. Supp. 2d at 564. And
notably, Defendants’ own opt-out mechanisms do not work. Plaintiffs disallowed OpenAlI’s bots
in robots.txt, NP-SOF-488-490, 495-499, 504, NP-CSOF-77, yet all three—including ChatGPT-
User, OpenAl’s RAG bot—kept accessing Plaintiffs’ articles. NP-SOF-493, 501, 505, 1559.
OpenAl admits ChatGPT-User may not respect robots.txt. NP-CSOF-76.

Likewise, Copilot kept accessing and grounding on Plaintiffs’ content after Plaintiffs
applied the NOARCHIVE tag. NP-SOF-1560. Microsoft now says the tag takes effect only if
publishers also request that Bing re-index their content. NP-MSFT-56.1-Opp.-81,82; NP-CSOF-
78,79. Microsoft’s announcement omitted this step, and Microsoft never told Plaintiffs about it
before depositions in this case. NP-CSOF-80. Defendants cannot claim a license because Plaintiffs
failed to use opt-outs that would not have prevented infringement. Unresolved factual questions
about the adequacy of the disclosures, whether and when copyright holders accessed them, and the
efficacy and feasibility of the mechanisms that were described only underscore the

inappropriateness of finding an implied license here.
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Finally, there is no “Copilot-specific NOARCHIVE tag,” contra MSFT-Mot.33—only a
single, long-used metatag that other companies read as barring access to cached versions of content
and that Microsoft reads idiosyncratically for Copilot. NP-SOF-511-516. Thus, applying
NOARCHIVE to block Copilot grounding simultaneously bars other companies from accessing
cached content, regardless of whether they would use that content for any Al-related purpose. NP-
SOF-511; NP-CSOF-82. Microsoft cannot dictate how Plaintiffs let other companies use their
content. This too precludes Microsoft’s implied license defense.

III.  OpenAl is not entitled to summary judgment on Plaintiffs’ DMCA claims.

OpenAl seeks summary judgment on Plaintiffs’ DMCA claims on grounds that Plaintiffs
cannot show either of the two scienter elements: that its removal of CMI was “intentional,” and
that it knew or had reasonable grounds to know that removal would induce, enable, facilitate, or
conceal infringement. 17 U.S.C. §1202(b)(1). It also argues that CMI removal for training is fair
use. Each argument fails.

A. OpenAl intended to remove Plaintiffs’ CMI.

OpenAl claims it lacked intent to remove because its text-extraction only “incidentally
omitted CML” OAI-Mot.23. But the record shows that OpenAl wanted to remove CMI from its
training data and built programs to do so. NP-Mot.77-78.

OpenAl created and used text extractors designed to remove CMI from news publications
and online articles. NP-SOF-1303-1359;NP-CSOF-90-91. OpenAl programmed them to remove
I - OF-310-1315,1317-
1323,1325-1331. For example, OpenAl preserved the word “copyright” in article bodies but
removed the copyright notice. NP-SOF-1330-1331. As OpenAI’s employees and experts

confirmed, OpenAl did not want to train on CMI, and thus intentionally removed it. NP-SOF-
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1303-1304,1346-1359; see NP-Mot.77-78 (explaining the massive scale of removal, including
removal of the copyright notice from over- of works). At a minimum, a juror could infer intent.
Post Univ. Inc. v. Learneo, Inc., 2025 WL 2702043, at *§ (D. Conn. Sept. 23, 2025) (denying
motion to dismiss CMI-removal claim on intent where there was evidence that the defendant chose
“the exact portions of a document it wants a user to see and it wants to remove”).

OpenAl’s targeting of CMI distinguishes its cases. In McGucken v. Shutterstock, Inc., the
defendant indiscriminately removed metadata that might carry viruses or personally identifiable
information, with no evidence that its programs singled out CMI-specific fields. 166 F.4th 361,
370 (2d Cir. 2026) (citing Joint Appendix page 241).'¢ That “singl[ing] out for removal” was also
absent in Beaulier v. Meta Platforms, Inc., OAI-Mot.23-24, where the defendant did not
“configure[] the system to scope out and delete CMI that the system could otherwise have
preserved.” 2026 WL 2521848, at *4 (N.D. Cal. Aug. 26, 2026).'7 In contrast, OpenAl did exactly
that, by writing CMI-specific code into its extractors. NP-SOF-1308-1329. And in Logan v. Meta
Platforms, Inc., a general photo-cropping process applied to all images removed plaintiff’s CMI
as an “unintended side effect.” 2023 WL 3668520, at *6 (N.D. Cal. May 24, 2023). Logan involved
no targeting and no intent to omit CMI. Compare id. (“Logan pleads no facts that would suggest
that his signature was cropped out intentionally”) with NP-SOF-1357-1358 (former OpenAl

employee stating that the purpose of text extraction was to remove text that “[y]ou wouldn’t want

1 The McGucken joint appendix confirms the defendant’s automated system “removes any and all
metadata.” Joint Appendix at 241, McGucken v. Shutterstock, Inc., No. 23-7652 (2d Cir. Feb. 15,
2024). Moreover, the Second Circuit upheld summary judgment because “McGucken failed to
refute” defendant’s evidence on CMI removal with any record evidence. /d. at 370. Not so here.

17 Beaulier distinguished this case on that very ground. See 2026 WL 2521848, *4.
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the model to be outputting,” and agreeing that OpenAl did not want its models to output “copyright
notices”).

OpenAl also conflates its intent to remove CMI with its stated “purpose”: creating text
chunks “suitable” for training. OAI-Mot.24. But section 1202(b)(1) is purpose-agnostic; what
matters is that OpenAl intended to remove CMI, not why. 17 U.S.C. §1202(b)(1) (“intentionally
remove ... any copyright management information”); see Fischer v. Forrest, 968 F.3d 216, 223
(2d Cir. 2020) (section 1202(b)(1) requires “that the removal was intentional”). Its admission that
removal was “purpose[ful]” reinforces that it was intentional. OAI-Mot.24. Nor does it matter that
the extractors removed other information too. See OAI-Mot.21-22. Section 1202(b)(1) requires
intent to remove CMI, not just CMI. See Post, 2025 WL 2702043, at *6-8 (denying summary
judgment on intent where defendant removed both CMI and other data).'

B. OpenAl’s removal satisfies the second scienter element.

The second scienter element requires that a defendant remove CMI “knowing, or ... having
reasonable grounds to know, that it will induce, enable, facilitate, or conceal an infringement.” 17
U.S.C. §1202(b)(1). The infringement may be by a defendant or third party. Mango v. BuzzFeed,
Inc., 970 F.3d 167, 172 (2d Cir. 2020). It suffices that removal “may risk the legal protections
afforded that work,” i.e., that concealment or facilitation is “likely, albeit not certain, to occur.”
The Intercept Media, Inc. v. OpenAl, Inc., 767 F. Supp. 3d 18, 30 (S.D.N.Y. 2025).

Plaintiffs identified four ways OpenAl knew or had reasonable grounds to know that

removing CMI would likely induce, enable, facilitate, or conceal infringement. Each is well

¥ OpenAI’s supplemental authority, Doe I v. GitHub, Dkt.2082, is irrelevant. GitHub addresses
not intent to remove, but what counts as removal. Doe I v. GitHub, Inc., 2026 WL 2728464, at
*5-7 (9th Cir. Sept. 16, 2026). OpenAl does not dispute removing CMI, which its employees and
experts admitted it did. OAI-Mot.21-26; NP-SOF-1304,1346-1359.
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supported and provides an independently sufficient basis to defeat summary judgment. Such issues
are typically left for trial under the Second Circuit’s “lenient” approach to scienter. Weiss v. Nat’l
Westminster Bank PLC, 768 F.3d 202, 211 (2d Cir. 2014).

1. Removal of CMI conceals output infringement.

Plaintiffs’ experts explained that if OpenAl retained and trained on Plaintiffs’ CMI, its
products would have output the CMI with regurgitations of the Asserted Works, revealing that the
regurgitation was infringing. NP-CSOF-92. Removing CMI prevented the models from
reproducing it, concealing output infringement. NP-CSOF-93-96. OpenAl’s experts agree on key
points. NP-CSOF-97-109. The Court upheld this theory at the dismissal stage as “appropriate for
resolution by the trier of fact.” N.Y.T. Co. v. Microsoft Corp., 777 F. Supp. 3d 283, 316 (S.D.N.Y.
2025).

OpenAl calls Plaintiffs’ experts’ opinions “speculation” unsupported by third-party studies
and experiments. OAI-Mot.26. That is a Daubert argument, yet OpenAl’s Daubert motion does
not target these opinions—presumably because Plaintiffs’ experts conducted reliable and thorough
analyses of memorization and regurgitation with citations to record evidence, source code, and
technical literature, and because their own experts’ opinions would be susceptible to the same
criticisms. NP-CSOF-110-114. Their opinions are nothing like the one-sentence unelaborated
statement rejected in OpenAl’s case, Major League Baseball Props., Inc. v. Salvino, Inc., 542 F.3d
290, 311 (2d Cir. 2008). Moreover, Plaintiffs’ experts opined that the same would be true with
respect to CMI had OpenAl retained it based on the academic literature and OpenAl’s documents
and testimony about their LLMs. NP-CSOF-110. Where the underlying technical points are at

stake, as here, it is a classic “battle of the experts” for the jury. In re Joint E. & S. Dist. Asbestos
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Litig., 52 F.3d 1124, 1135 (2d Cir. 1995) (reversing judgment as a matter of law because district
court wrongly “cho[se] sides in the battle of the experts”) (cleaned up).

OpenAl also argues no concealment occurs because “regurgitation hardly ever happens in
the first place,” and when it happens, users sometimes already know about the work. OAI-Mot.25.
This argument is both disputed and non-dispositive.

OpenAl concedes that its models regurgitate Plaintiffs’ works with no source. OAI-Mot.25.
There is a factual dispute between the experts as to how often this occurs. Regurgitation of
Plaintiffs’ works is not “exceptionally rare,” OAI-Mot.25, but is widespread when extrapolated
over the billions of outputs from OpenAl’s products in response to the approximately -
prompts a day seeking news. Supra, § Arg.l.A.4.i.a; NP-Mot.16. Indeed, the ChatGPT rate

calculated by OpenAl’s own expert means at least- of regurgitations of Plaintiffs’ works

per day and_ per year. NP-CSOF-115-116. Even if not all would conceal an

infringement, as OpenAl’s expert suggests, _ per year would, using his own

regurgitation numbers. NP-CSOF-117.

Moreover, the rate of actual infringement is not dispositive because what matters is
OpenAl’s knowledge of “likely” “future infringement,” whether it occurs or not. Intercept, 767 F.
Supp. 3d at 30; Murphy v. Millennium Radio Grp. LLC, 2015 WL 419884, at *4-5 (D.N.J. Jan. 30,
2015) (rejecting “infringement requirement” for scienter). When OpenAl removed CMI, it knew
and had reason to know that its models were prone to regurgitation, which was well-documented
in OpenATI’s documents and the academic literature. NP-SOF-942-955,960-967,1167; NP-CSOF-
122-127. Indeed, before launching ChatGPT, one of OpenAl’s main concerns was avoiding
“publicity” from regurgitation of copyrighted material. NP-SOF-953. Recognizing its

regurgitation problem, OpenAl developed anti-regurgitation measures, although those measures
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were not deployed until after the launch of ChatGPT, and had critical limitations that did not
“eliminate”  regurgitation. = NP-SOF-905-916,1140-1153;NP-CSOF-128-139;  supra, §
Arg.l.A.4.ii. A juror could thus find OpenAl knew or had reason to know that removing CMI
would conceal output infringement.

2. Removal of CMI induced, enabled, and facilitated infringement by
OpenAl’s users.

OpenAl also knew or had reason to know that removing CMI would induce, enable, and
facilitate infringement by its users. OpenAl ignores this theory, though the Court recognized its
viability in denying dismissal. See N.Y.T., 777 F. Supp. 3d at 316; Intercept, 767 F. Supp. 3d at
31.

ChatGPT lets users share conversations containing regurgitations of Plaintiffs’ works. NP-
CSOF-140. Such sharing is a distinct act of infringement. 17 U.S.C. §106. Users would be less
likely to share if they knew they were infringing Plaintiffs’ works, and OpenAI’s removal of
Plaintiffs’ CMI deprives them of that knowledge. NP-CSOF-141. Removing CMI thus induces,
enables, and facilitates user infringement. OpenAl can scarcely deny knowing this, having agreed
to indemnify some users against infringement liability. NP-CSOF-142-144. OpenAl also hosts
“CustomGPT” products it knows are used to evade paywalls and access copyrighted content. NP-
Mot.5-7, 16; NP-SOF-588-596,1015.

3. Removal of CMI conceals training infringement.

Internal documents show OpenAl wanted to “prevent the model from talking about its own
training.” NP-SOF-901-903. Specifically, OpenAl wanted its models not to _

I - OF-905. A jury coid
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easily find that OpenAl was knowingly and actively concealing its infringement, and that CMI
removal was part of that effort.

OpenAl knew or had reason to know that removing CMI would conceal its training
infringement because retained CMI (e.g., author and publisher names, copyright notices, terms of
service) would regularly have been output, revealing OpenAl’s training sources. NP-CSOF-145-
150. Output of Plaintiffs” CMI would have likely occurred not only when a model regurgitates but
also when it incorporates Plaintiffs’ works from its training data or writes outputs in the style of
Plaintiffs’ works, which ChatGPT does. NP-CSOF-145,151-52.

OpenAl’s employees and experts admit that models tend to memorize and output text
repeated in training data, as preserved CMI such as a copyright notice would have been. NP-SOF-
835,932,954;NP-CSOF-101,104,147. OpenAl admits this in its summary judgment papers. OAI-
Class-Mot.11 (“When a text sequence occurs multiple times in the training set, the model is far
more likely to interpret the repeated sequence as a common idiom and memorize it.”).

4. Removal of CMI facilitated training infringement.

Last, removing CMI facilitates OpenAl’s training infringement by easing tokenization and
word embedding and obviating costly post-training. NP-CSOF-153-157.

OpenAl does not dispute this, responding only that pretraining is fair use. OAI-Mot.24. It
is not, and even if it were, it would not matter. Section Arg.I11.C, infra.

C. OpenAl’s violation of the DMCA is not protected by fair use.

OpenAl argues that fair use is a defense under section 1202(b). OAI-Mot.22-23, 24. It is
wrong.
First, OpenAl ignores output-based and user infringements, suggesting in a single sentence

that fair use might negate the second scienter element. OAI-Mot.24. But OpenAl identifies only
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one supposed fair use—pretraining—while a jury could find scienter as to output-based and user
infringements, too. OpenAl does not argue those are fair. And the DMCA requires knowledge of
only “an infringement” (e.g., output-based infringement), not all infringements. 17 U.S.C.
§1202(b)(1); cf. Warhol, 598 U.S. at 533 (“The same copying may be fair when used for one
purpose but not another.”). So even were pretraining fair use, OpenAl would have scienter based
on other infringements.

Second, OpenAl does not claim a subjective belief that training was fair use. Nor could it,
having renounced any reliance on its subjective beliefs. NP-SOF-1821. Regardless, such a belief
would not negate its “reasonable grounds to know,” 17 U.S.C. §1202(b), NP-CSOF-150, and fair
use does not, as a legal matter, necessarily negate scienter. Murphy, 2015 WL 419884, at *4-6.

Third, OpenAl seems to argue that if pretraining is fair use, Plaintiffs’ DMCA claims
automatically fail. This affirmative defense would apply independent of scienter and would defeat
liability even if all section 1202(b)(1)’s elements are satisfied. OAI-Mot.22. No authority supports
that. Kadrey v. Meta Platforms, Inc., OpenAl’s sole case, found fair use relevant only because it
negated scienter predicated solely on furthering a use deemed fair, wrongly departing from
Murphy. 2025 WL 1786418, at *1 (N.D. Cal. June 27, 2025). It did not suggest that fair use defeats
a §1202(b) claim predicated on scienter for an unfair use, which would violate the principle that
fair use is use-dependent. See Warhol, 598 U.S. at 533. Regardless, section 107 makes fair use a
defense only to “infringement.” 17 U.S.C. §107. And as OpenAl has correctly argued elsewhere
in this MDL, a section 1202(b)(1) violation is not an “infringe[ment].” Brief of Defendants-
Appellees at 24-29, In Re: OpenAl, Inc. Copyright Infringement Litigation, No. 25-1756 (2d Cir.

Nov. 10, 2025). Section 107 does not apply to section 1202(b).
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IVv. Plaintiffs are entitled to statutory damages for each infringed article.

Microsoft asks this Court to find that, as a matter of law, statutory damages for infringement
must be calculated per newspaper and not per article. MSFT-Mot.34-35. It argues mainly that “the
asserted articles were overwhelmingly released and published as part of newspaper issues, not as
individual articles for sale to the public.” MSFT-Mot.35. Because newspapers are compilations,
Microsoft says, Plaintiffs get only one award per issue. /d. Microsoft is wrong. See NP-Mot.79-
80.

Microsoft relies on 17 U.S.C. § 504(c)(1), which provides that statutory damages are
awarded “for all infringements involved in the action, with respect to any one work, for which any
one infringer is liable individually [or jointly and severally]. . . . For the purposes of this subsection,
all the parts of a compilation or derivative work constitute one work.” 17 U.S.C. § 504(c)(1).
Microsoft cites the second sentence of the statute but ignores the first.

Under § 504(c)(1), whether damages are awarded per work or per compilation turns on the
“infringements involved in the action” for which “any one infringer is liable.” An infringer liable
for copying individual works owes an award for each work, even if the works were also published
in or registered as part of a compilation. An infringer liable for copying a compilation owes one
award.

As Judge Wood explained in Arista Records, LLC v. Lime Group LLC:

Although the Copyright Act states that “all parts of a compilation ... constitute one work,”

it does not say that any work included in a compilation cannot also exist as a separate,

independent work. ...

Here, it appears that many (if not most) of Plaintiffs’ sound recordings were issued and

infringed on an individual basis. The fact that those sound recordings were also compiled as

parts of albums does not alter this fact. Neither the Copyright Act, nor any judicial decision,
stands for the proposition that, because an individual work is included, at one point in time,

on an album, a plaintiff is entitled to only one award for the infringement of any of the works
that happen to have been included on that album.
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2011 WL 1311771, *3-4 (S.D.N.Y. Apr. 4, 2011).

The Second Circuit found that the form of issuance and infringement was controlling in EMI
Christian Music Grp., Inc. v. MP3tunes, LLC, 844 F.3d 79, 101 (2d Cir. 2016). There, the defendant
infringed songs issued both as singles and on albums. /d. The question was whether the album
copyright owner got one award or one per song. The court affirmed the separate award of statutory
damages for each song where the jury was instructed that “so long as the plaintiffs proved that ‘on
the date of infringement, each individual sound recording at issue in this case was available for
purchase as a single,’ it could issue multiple statutory damages awards for singles that appeared on
the same album.” Id. (quoting district court’s instruction).

The Second Circuit approved separate awards for separate infringements of parts of a
compilation that were not separately issued in Nihon Keizai Shimbun, Inc. v. Comline Business Data,
Inc., 166 F.3d 65, 74 (2d Cir. 1999) (remanding for calculation of separate awards for infringing
abstracts of each of 20 articles registered and published in two issues). Because the “infringement|[s]
involved in the action” for which the defendant was “liable” were copying twenty articles, the first
sentence of § 504(c)(1) allowed twenty awards; the second sentence did not apply.

There is no dispute that, as in EMI Christian, on the date of infringement, each article at
issue was available separately online in addition to having been collected in any print editions. See,
e.g., NP-SOF-433,441-42. And there is no dispute that when the Defendants scraped the internet to
obtain those articles, they copied the separately issued online versions of the articles, not their print
edition counterparts. NP-SOF-435. Because the articles Defendants copied here were both
separately issued and infringed, they should be liable for separate statutory damages for each

Asserted Work.
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Microsoft tries to distinguish EMI Christian as a music case, asserting that “singles have
long been distinct commercial works in the marketplace.” MSFT-Mot.35. Nothing in EMI Christian
limits it to a type of work; it applies to all copyrighted materials, with albums as an example:
“Materials that are sold as part of a compilation, such as songs on an album, ordinarily are not
deemed separate works for the purpose of determining statutory damages.” EMI Christian, 844 F.3d
at 101. It relied on Twin Peaks Prods., Inc. v. Publ’ns Int’l, Ltd., 996 F.2d 1366, 1381 (2d Cir. 1993),
a television case. Id. And courts have applied this rule to non-music cases, including newspapers.
See, e.g., Nihon, 166 F.3d at 74 (awarding damages per newspaper article); Super Express USA
Publ’g Corp. v. Spring Publ’g Corp., 2018 WL 2093504, *6 (E.D.N.Y. Feb. 23, 2018)
(recommendation from magistrate judge to award damages per newspaper article). See also
TigerCandy Arts, Inc. v. Blairson Corp.,2012 WL 760168, *3-6 (S.D.N.Y. Feb. 23, 2012) (statutory
damages awarded on a per-sock-puppet basis notwithstanding that sock puppets were registered as
a compilation).

Indeed, Microsoft itself has argued in favor of separate awards per work for works contained
in a compilation—when it benefits Microsoft. Island Software & Computer Serv., Inc. v. Microsoft
Corp., 2006 WL 1025915, *1-3 (E.D.N.Y. Apr. 13, 2006) (Microsoft successfully sought statutory
damages for eight infringed “works” contained in only two copyright registrations); Microsoft Corp.
v. Computer Care Ctr., Inc., 2008 WL 4179653, at *12 (E.D.N.Y. Sept. 10, 2008) (Microsoft
successfully sought award for each infringed work rather than single blanket award for the full
software package).

Microsoft’s assertion that registration of many Asserted Works as part of newspapers

“confirms that these articles are parts of compilations,” MSFT-Mot.34, has no bearing on this issue.
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t.' And while other circuits

Neither the statute nor EMI Christian makes registration form relevan
use a multi-factor “independent economic value” test turning in part on “how the works were
registered” for copyright protection, see, e.g., Sullivan v. Flora, Inc., 63 F.4th 1130, 1141-42 (7th
Cir. 2023), the Second Circuit expressly does not, Bryant v. Media Rights Productions, Inc., 603
F.3d 135, 142 (2d Cir. 2010) (acknowledging the “independent economic value” test, but noting
that it had never adopted that test and “declin[ing] to do so in this case.”).?

Because independent economic value is not the test in this circuit, Microsoft’s questioning
of the viability of a market for licensing individual articles, MSFT-Mot.35, is also irrelevant. And
in fact, Plaintiffs did not merely express a “willingness,” id., to license their articles individually,
they have done so since before Defendants’ first infringement. NP-SOF-433,440-58.

The statute and Second Circuit law are clear, and the record is undisputed. Microsoft’s

motion on this issue should be denied, and Plaintiffs’ granted. NP-Mot.79-80.

CONCLUSION

The Court should deny Defendants’ motions.

Dated: October 23, 2026

/s/ lan Crosby
Ian Crosby (pro hac vice)

Katherine M. Peaslee (pro hac vice)
Susman Godfrey L.L.P.

401 Union Street, Suite 3000
Seattle, WA 98101

19 Indeed, the Nihon court awarded 20 damages awards for 20 infringed articles, though the articles
appeared in two issues each registered as a compilation. Nikon, 166 F.3d at 74.

20 Defendants would also be liable for per-article statutory damages under the “independent
economic value test,” which calls for a “totality of the circumstances” analysis of whether
individual works have “separate economic value.” Sullivan, 63 F.4th at 1141. As discussed above,
Al companies and news publishers both transact in individual articles, not newspaper editions.
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Telephone: (206) 516-3880
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Los Angeles, CA 90067
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Alexander Frawley (5564539)
Eudokia Spanos (5021381)
Susman Godfrey L.L.P.

One Manhattan West

New York, NY 10001
Telephone: (212) 336-8330
Facsimile: (212) 336-8340
ebarron@susmangodfrey.com
zsavage(@susmangodfrey.com
afrawley@susmangodfrey.com
espanos@susmangodfrey.com

Steven Lieberman (SL8687)

Jennifer B. Maisel (5096995)

Kristen J. Logan (pro hac vice)
Rothwell, Figg, Ernst & Manbeck, P.C.
901 New York Avenue, N.W., Suite 900 East
Washington, DC 20001

Telephone: (202) 783-6040
Facsimile: (202) 783 6031
slieberman@rothwellfigg.com
Jjmaisel@rothwellfigg.com
klogan@rothwellfigg.com

Attorneys for Plaintiff
The New York Times Company
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/s/ Steven Lieberman

Steven Lieberman (SL8687)

Jennifer B. Maisel (5096995)

Robert Parker (admitted pro hac vice)
Jenny L. Colgate (admitted pro hac vice)
Alexandra Hughes (admitted pro hac vice)
Mark Rawls (admitted pro hac vice)
Michael H. Jones (admitted pro hac vice)
Kristen J. Logan (admitted pro hac vice)
Bryan B. Thompson (6004147)

Mary L. Mullins (pending pro hac vice)
ROTHWELL, FIGG, ERNST & MANBECK, P.C.
901 New York Avenue, N.W., Suite 900 East
Washington, DC 20001

Telephone: (202) 783-6040

Facsimile: (202) 783-6031
slieberman@rothwellfigg.com
Jjmaisel@rothwellfigg.com
rparker@rothwellfigg.com
jeolgate@rothwellfigg.com
ahughes@rothwellfigg.com
mrawls@rothwellfigg.com
mjones@rothwellfigg.com
klogan@rothwellfigg.com
bthompson@rothwellfigg.com
mmullins@rothwellfigg.com

Attorneys for Daily News Plaintiffs
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/s/ Matthew Topic

Jon Loevy (pro hac vice)
Michael Kanovitz (pro hac vice)
Matthew Topic (pro hac vice)
Thomas Kayes (pro hac vice)
Steven Art (pro hac vice)

Kyle Wallenberg (pro hac vice)
Shelley Geiszler (pro hac vice)
LOEVY & LOEVY

311 North Aberdeen, 3rd Floor
Chicago, IL 60607
312-243-5900 (p)
312-243-5902 ()
jon@loevy.com
mike@loevy.com
matt@loevy.com
kayes@loevy.com
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wallenberg@loevy.com
geiszler@loevy.com

Stephen Stich Match (No. 5567854)
Lauren Sonnenberg (pro hac vice)
LOEVY & LOEVY
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San Francisco, CA 94108

(312) 243-5900

match@loevy.com
sonnenberg@loevy.com

Attorneys for Plaintiffs The Center for
Investigative Reporting, Inc. and The
Intercept Media, Inc.

/s/ Lance Koonce

Lacy H. (“Lance”) Koonce, III
Matthew A. Leish

Brendan Kehoe

Lucy Hoffman

Maya Katalan

Klaris Law PLLC

161 Water Street

New York, NY 10038
Telephone: (646) 779-4882
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lance.koonce@klarislaw.com
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brendan.kehoe@klarislaw.com
lucy.hoffman@klarislaw.com
maya.katalan@klarislaw.com

Guy Ruttenberg (pro hac vice)
Ruttenberg IP Law, A Professional
Corporation

1801 Century Park East

Suite 1920

Los Angeles, CA 90067

Telephone: (310) 627-2270
ZD-AlCopyright@ruttenbergiplaw.com

John R. Cuti

Cuti Frisch PLLC

233 Broadway, Suite 1720
New York, NY 10279

Attorneys for Plaintiffs Ziff Davis, Inc., Ziff
Davis, LLC, IGN Entertainment, Inc.,
Everyday Health Media, LLC, Mashable,
Inc., and CNET Media, Inc.
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CERTIFICATE OF WORD COMPLIANCE

Pursuant to Local Civil Rule 7.1(c), the foregoing Memorandum of Law complies with the
Court’s order of August 7, 2026 (ECF 1664), as it contains 16,829 words, according to the word

processing program used to prepare it.

/s/ lan Crosby

67





